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Recent  Developments  on  Drugs  in 
the  Workplace      received 


by  Stephen  All  red 


T 

J.  w 


wo  significant  developments  concerning  drugs  in  the 
workplace  occurred  recently.  First,  on  March  18.1 989,  the 
Drug-Free  Workplace  Act  of  1988  took  effect.  Second,  on 
March  21,  1989,  the  United  States  Supreme  Court  handed 
down  its  first  rulings  on  the  constitutionality  of  drug 
testing  in  the  public  sector.  This  article  summarizes  the 
new  act  and  the  Supreme  Court  rulings  and  offers 
some  advice  to  school  boards  in  complying  with  the  new 
requirements. 

The  Drug-Free  Workplace 
Act  of  1988 

The  Drug-Free  Workplace  Act  of  1988'  was  enacted 
by  Congress  on  November  18,  1988.  The  act  requires  that 
all  recipients  of  federal  grants  certify  to  the  federal  agency 
from  which  the  grant  is  received  that  they  will  maintain  a 
drug-free  workplace.  Note,  however,  that  a  school  unit 
should  first  determine  whether  it  qualifies  as  a  "grantee"  as 
that  term  is  defined  by  the  federal  regulations  implement- 
ing the  act.  As  stated  in  the  regulations,  "[Tlhe  term  grant 
includes  only  assistance  from  an  agency  directly  to  a 
grantee.  That  is,  if  a  Federal  agency  provides  financial 
assistance  to  a  State  agency,  which  in  turn  passes  through 
the  assistance  to  several  local  agencies,  only  the  State 
agency  that  receives  the  assistance  directly  from  the  Fed- 
eral agency,  and  not  the  local  agency,  gets  a  'grant. ""- 


The  author  is  an  Institute  of  Government  faculty  member  whose  Fields 
mclude  employment  law.  This  article  originally  appeared  as  Local  Government 
LtiwBullelm  No.  35  (May  1989),  published  by  the  Institute  of  Government.  The 
I  iiiiversity  of  North  Carolina  at  Chapel  Hill. 

1.  102  Slat.  4.30.5-08,  Pub.  L.  No.  100-690  (Nov.  18,  1988). 

2.  54  Fed.  Reg.  4946  (Jan.  31,  1989).  These  regulations  were  published 
as  an  interim  fmal  rule,  fully  binding  after  March  18,  1989.  The  regulations  may 
be  amended  following  the  comment  period.  They  are  to  be  codified  by  various 
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School  units  therefore  are  advised  to  determine  the  source 
of  all  federal  grants  they  receive.  If  the  federal  moneys  are 
administered  through  a  state  agency  (such  as  the  Depart- 
ment of  Public  Instruction),  then  the  local  entity  has  no 
responsibility  for  certifying  a  drug-free  workplace.  Rather, 
the  state  agency  through  which  the  federal  funds  are  chan- 
neled has  the  responsibility  for  complying  with  the  act.  But 
where  federal  money  is  received  directly  by  the  school 
unit,  the  requirements  of  the  act  apply. 

Even  where  a  local  unit  receives  federal  funds  di- 
rectly, it  should  be  noted  that  the  tenn  employee  is  defined 
narrowly  by  the  regulations  to  cover  only  those  individuals 
"directly  engaged  in  the  performance  of  work  pursuant  to 
the  provisions  of  the  grant."-  The  effect  of  this  narrow 
definition  is  to  limit  the  requirements  of  the  act  to  the 
specific  school  program  receiving  federal  funds,  not  the 
entire  school  system. 

The  act  requires  that  grantees: 

1 )  Develop  a  policy  statement  to  the  effect  that  all 
employees  have  the  right  to  a  workplace  free  of 
drugs; 

2)  Communicate  the  policy  to  employees; 

3)  Establish  a  drug-free-awareness  program; 

4)  Notify  the  federal  grant  agency  of  any  employee 
convictions  for  drug-related  violations  on  the 
employer's  premises; 

3)  Impose  a  sanction  or  require  participation  in  a 
rehabilitation  program  for  any  convicted  em- 
ployee; and 

6)  Make  a  good-faith  effort  to  maintain  a  drug-free 
workplace. 

federal  agencies  in  the  Code  of  Federal  Regulations  as  "Subpart  F-Drug-Free 
Workplace  Requirements  (Grants)." 
3.  54  Fed.  Reg.  4951. 


SCHOOL  LAW  BULLETIN 


Sample  Drug-Free  Workplace  Policy 

Drugs  at  the  Workplace  Prohibited.  No  employee 
engaged  in  work  funded  by  a  federal  grant  may  unlawfully 
manufacture,  distribute,  dispense,  possess,  or  use  in  the 
workplace  any  narcotic  drug,  hallucinogenic  drug,  am- 
phetamine, barbiturate,  marijuana,  or  any  other  controlled 
substance.  Workplace  is  defined  as  the  site  for  the  perform- 
ance of  work  done  in  connection  with  a  federal  grant  and 
includes  any  [employer]  building  or  premises  or  vehicle. 

Notice  of  Conviction  Required.  As  a  condition  of 
employment,  each  employee  engaged  in  work  funded  by  a 
federal  grant  shall  notify  his  or  her  supervisor  of  his  or  her 
conviction  of  any  criminal  drug  statute  for  a  violation 
occurring  in  the  workplace  no  later  than  five  days  after  such 
conviction. 

Penalty  for  Noncompliance.  As  a  condition  of  em- 
ployment, each  employee  engaged  in  work  funded  by  a 
federal  grant  shall  abide  by  the  terms  of  this  policy.  An 
employee  who  violates  the  terms  of  this  policy  may  be 
disciplined,  up  to  and  including  dismissal,  or  may  be 
required  to  participate  in  a  drug-abuse  assistance  or  reha- 
bilitation program  approved  by  [employer]. 


The  first  requirement  of  the  act,  that  a  policy  state- 
ment be  developed,  may  be  accomplished  by  the  adoption 
of  a  personnel  policy  that  ( 1 )  notifies  employees  that  the 
unlawful  manufacture,  distribution,  dispensing,  posses- 
sion, or  use  of  a  controlled  substance  is  prohibited  in  the 
workplace  (although  the  term  workplace  is  not  defined 
clearly  in  the  act)  and  (2)  specifies  the  actions  that  will  be 
taken  against  employees  who  violate  the  policy.  To  accom- 
plish this  requirement,  it  is  suggested  that  a  basic  policy 
statement  be  enacted  by  school  boards  as  a  resolution 
covering  all  employees  engaged  in  work  funded  directly 
by  federal  grants.  In  addition,  the  school  system  must 
submit  a  written  certification  to  the  federal  agency  from 
which  a  grant  is  received  that  as  a  condition  of  the  grant,  no 
employee  will  engage  in  the  unlawful  manufacture,  distri- 
bution, dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the  grant.""  A 
sample  policy  appears  above. 

The  second  requirement  of  the  act,  that  the  policy  be 
communicated  to  employees,  may  be  accomplished  by 
including  a  copy  of  the  policy  or  certification  with  employ- 
ees" paychecks,  posting  the  policy  on  official  bulletin 
boards,  including  the  policy  in  employee  handbooks  and 


4.  54  Fed.  Reg.  4951-52. 


personnel  manuals,  distributing  a  copy  at  employee  orien-       I 
tation  sessions,  or  by  any  other  means  designed  to  ensure 
employee  awareness  of  the  policy. 

Whether  the  means  of  communication  described 
above  are  used  or  not,  the  act's  third  requirement  is  that  em- 
ployees receive  training  on  drugs  in  the  workplace.  Grant- 
ees are  to  establish  a  drug-free-awareness  program,  which 
is  to  inform  employees  about  "( 1 )  the  dangers  of  drug 
abuse  in  the  workplace;  (2)  the  grantee's  policy  of  main- 
taining a  drug-free  workplace;  (3)  any  available  drug 
counseling,  rehabilitation,  and  employee  assistance  pro- 
grams; and  (4)  the  penalties  that  may  be  imposed  upon 
employees  for  drug  abuse  violations  occurring  in  the 
workplace."^ 

The  fourth  requirement  of  the  act  is  that  the  grantee 
notify  the  federal  grant  agency  of  an  employee's  con- 
viction for  any  drug-related  violation  on  the  employer's 
premises.  This  reporting  requirement  must  be  inter- 
preted in  a  manner  consistent  with  the  personnel  privacy 
records  act,  N.C.  Gen  Stat.  §§  I15C-3I9  through  -32 1," 
which  makes  an  employee's  record  of  conviction  and  the 
reasons  for  dismissal  confidential.  However,  G.S.  115C 
-321  permits  disclosure  of  a  portion  of  a  personnel  file  by 
the  superintendent  and  the  board  when  the  board  has  /' 
determined  that  the  release  of  the  information  is  "essen-  f 
tial  to  maintaining  the  integrity  of  the  board  or  to  main- 
taining the  level  and  quality  of  services  provided  by  the 
board."  Notifying  the  federal  grant  agency  of  an  em- 
ployee's conviction  for  drug-related  violations  appears  to 
meet  this  exception. 

The  act  and  its  regulations  also  provide  that  if  "such 
a  number  of  employees  of  the  grantee  have  been  convicted 
of  violations  of  criminal  drug  statutes  for  violations  occur- 
ring in  the  workplace  as  to  indicate  that  the  grantee  has 
failed  to  make  a  good  faith  effort  to  provide  a  drug-free 
workplace."'  then  the  grantee  shall  be  deemed  in  violation 
of  the  act  and  may  lose  federal  funds.  A  problem  may  arise 
in  determining  how  many  employee  convictions  constitute 
evidence  of  bad  faith.  The  regulations  state  that  this  deter- 
mination must  be  made  on  a  case-by-case  basis:  "The  facts 
and  circumstances  of  grantees  and  employee  drug  prob- 
lems vary  so  much  that  it  would  be  virtually  impossible  to 
prescribe  an  across-the-board  standard  for  how  many 
convictions  it  would  take  before  an  agency  would  find  a 
grantee  in  violation."^  Note,  however,  that  convictions  for 


5.  54  Fed.  Reg.  4951. 

6.  Hereinafter  the  General  Statutes  will  be  cited  a.s  G.S. 

7.  54  Fed.  Reg.  4951. 

8.  54  Fed.  Reg.  4949. 
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off-duty  drug  abuse  by  employees  are  not  grounds  for 
revoking  grants. 

The  fifth  requirement  of  the  act  is  that  grantees 
establish  as  a  condition  of  employment  that  employees 
(1)  refrain  from  drug  use  at  the  workplace  and  (2)  notify 
the  grantee-employer  of  any  drug  conviction  within  five 
days  of  its  occurrence.  Under  the  terms  of  the  act,  if  an 
employee  of  a  grantee  is  convicted  as  a  result  of  drug  use  at 
the  workplace,  then  the  grantee  is  required  either  to  take 
disciplinary  action  against  the  convicted  employee  (up  to 
and  including  dismissal)  or  to  require  the  employee  to 
participate  in  an  approved  drug-abuse  assistance  and  re- 
habilitation program.  Failure  to  impose  sanctions  or 
require  rehabilitation  efforts  may  result  in  the  grantee 
losing  federal  funds. 

The  sixth  requirement  of  the  act  is  that  grantees  make 
a  good-faith  effort  to  maintain  a  drug-free  workplace.  This 
requirement  apparently  is  fulfilled  if  the  grantee  imple- 
ments the  other  five  requirements.*^ 

School  system  officials  should  determine  the  extent 
to  which  they  receive  federal  funds  directly  from  the 
federal  government  and  decide  whether  they  are  grantees 
as  defined  by  the  act.  Assuming  that  they  meet  the  defi- 
nition, the  steps  outlined  above  must  be  taken.  It  is  sug- 
gested that  a  comprehensive  personnel  policy  addressing 
all  six  requirements  of  the  act  be  developed  and  imple- 
mented immediately.  As  a  policy  matter,  some  thought 
might  be  given  to  the  question  of  whether  these  require- 
ments should  be  extended  to  all  employees  of  the  school 
system,  including  those  working  in  positions  receiving  no 
federal  funds,  in  the  interest  of  consistent  treatment  of 
employees. 

It  should  be  emphasized  that  nothing  in  the  Drug-Free 
Workplace  Act  requires  or  encourages  drug  testing  of 
employees.  However,  should  a  school  system  chose  to  do 
so,  the  recent  United  States  Supreme  Court  rulings  on  drug 
testing  should  be  considered. 

Supreme  Court  Rulings  on 
Drug  Testing 

The  United  States  Supreme  Court  issued  its  first 
rulings  on  the  constitutionality  of  public  employee  drug 
testing  in  Skinner  v.  Railway  Labor  Executives  Associa- 
tion'" and  National  Treasury  Employees  Union  v.  Von 
RahhJ '  These  cases  are  discussed  in  turn  below. 


9.  54  Fed.  Reg.  4952. 

10.  I09S.  Ct.  1402(19X9). 

11.  I09S.  Ct.  1384(1989). 


Skinner  v.  Railway  Labor  Executives 
Association 

In  Skinner  a  union  representing  railroad  employees 
challenged  as  a  violation  of  the  Fourth  Amendment's  prohi- 
bition on  unreasonable  searches'  -  certain  regulations  prom- 
ulgated by  the  Federal  Railroad  Administration  (FRA). 
After  a  majortrain  accident,  regulations  were  implemented 
that  mandated  blood  and  urine  tests  of  employees  and  au- 
thorized testing  for  employees  who  violated  certain  safety 
rules.  The  regulations  were  in  response  to  uncontroverted 
evidence  that  intoxication  and  drug  use  on  the  job  was  a 
significant  problem  in  the  railroad  industry.  In  an  opinion 
by  Justice  Kennedy  joined  by  six  other  members  of  the 
Court,  the  FRA  program  was  upheld  as  constitutional. 

The  Court  first  examined  the  question  of  whether 
there  was  sufficient  governmental  involvement  in  this 
matter  to  implicate  the  Fourth  Amendment.  Although  the 
tests  were  performed  on  private-sector  employees  by  a 
private  employer,  the  testing  was  conducted  only  because 
the  FRA  required  it.  Thus,  held  the  Court,  the  government 
did  more  than  adopt  a  passive  position  toward  the  private 
conduct;  rather,  it  encouraged,  endorsed,  and  participated 
in  the  drug-testing  program  to  a  degree  sufficient  to  impli- 
cate the  Fourth  Amendment. 

Turning  next  to  the  question  of  whether  blood  and 
urine  testing  constitute  searches  under  the  Fourth  Amend- 
ment, the  Court  had  no  difficulty  in  concluding  that  the 
tests  must  be  deemed  a  Fourth  Amendment  search.  Ad- 
dressing blood  tests  first,  the  Court  stated:  "It  is  obvious 
that  this  physical  intrusion,  penetrating  beneath  the  skin, 
infringes  an  expectation  of  privacy  that  society  is  prepared 
to  recognize  as  reasonable.  The  ensuing  chemical  analysis 
of  the  sample  to  obtain  physiological  data  is  a  further 
invasion  of  the  tested  employee's  privacy  interest."'^ 
Similarly,  the  Court  found  that  urine  testing  constituted  a 
Fourth  Amendment  search,  as  "the  collection  and  testing 
of  urine  intrudes  upon  expectations  of  privacy  that  society 
has  long  recognized  as  reasonable."'"" 


1 2.  The  Fourth  Amendment  provides  that  "[t]he  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated." 

13.  109S.  Ctat  1412. 

14.  W.at  1413. TheCourt  noted  that  allfederal  courts  of  appeals  that  had 
considered  the  question  had  concluded  that  urine  testing  constituted  a  search 
under  the  Fourth  Amendment.  National  Treasury  Employees  Union  v.  Von 
Rabb,  816  F.2d  170,  175  (5th  Cir.  1987);  Lovlom  v.  City  of  Chattanooga,  846 
F.2d  1539,  1542  (6th  Cir.  1988):  Copeland  v.  Philadelphia  Police  Dep't,  840 
F.2d  1 139,  1 143  (3rd  Cir.  1988);  Railway  Labor  Executives  Ass'n  v.  Burnley, 
839  F.2d  575, 580  (9th  Cir.  1988);  Jones  v.  McKenzie.  833  F.2d  335, 338  (D.C. 
Cir.  1987);  McDonnell  v.  Hunter,  809  F.2d  1302,  1307  (8th  Cir.  1987); 
Amalgamated  Transit  Union  v.  Suscy.  538  F.2d  170,  176  (7th  Cir.  1976). 
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Having  determined  that  drug  testing  is  a  search,  the 
Court  then  examined  the  question  of  whether  the  proce- 
dures described  by  the  warrant  clause  of  the  Fourth  Amend- 
ment were  appHcable.  In  most  criminal  cases,  the  Court 
noted,  a  search  or  seizure  may  not  be  made  unless  a  warrant 
based  on  a  finding  of  probable  cause  is  issued.  The  Court 
also  has  recognized  an  exception  to  the  warrant  require- 
ment in  certain  limited  circumstances  and  has  permitted  a 
search  if  probable  cause  exists.  The  requirement  that  there 
be  probable  cause  to  search,  with  or  without  a  warrant,  was 
deemed  inapplicable  to  this  case,  however,  as  the 
government's  interest  in  ensuring  safe  operation  of  the 
railroads  presented  a  "special  need"  justifying  departure 
from  the  usual  Fourth  Amendment  requirements. 

Even  where  a  warrant  or  probable  cause  is  not  re- 
quired. Fourth  Amendment  searches  traditionally  have 
been  justified  only  where  there  is  "some  quantum  of 
individualized  suspicion"  to  conclude  that  a  search  is 
reasonable.''  The  Court  held  in  this  case,  however,  that  no 
warrant  (and  thus  no  determination  of  probable  cause  to 
believe  the  person  to  be  tested  has  violated  the  law)  was 
required  to  conduct  a  drug  test  and  that,  further,  no  indi- 
vidualized suspicion  was  required: 

[A]  showing  of  individualized  suspicion  is  not  a  constitu- 
tional floor,  below  which  a  search  must  be  presumed 
unreasonable.  In  limited  circumstances,  where  the  privacy 
interests  implicated  by  the  search  are  minimal,  and  where  an 
important  government  interest  furthered  by  the  intrusion 
would  be  placed  in  jeopardy  by  a  requirement  of  individu- 
alized suspicion,  a  search  may  be  reasonable  despite  the 
absence  of  such  suspicion.  We  believe  this  is  true  of  the 
intrusions  in  question  here.'* 

The  Court  elaborated  on  its  detemiination  that,  al- 
though the  government's  interest  was  compelling,  the 
railway  employees  had  only  a  limited  privacy  interest.  The 
Court  reasoned  that  the  testing  only  momentarily  inter- 
feres with  an  employee's  freedom  of  movement  and  that 
the  blood  test  is  typical  of  procedures  that  are  common- 
place in  physical  examinations,  with  virtually  no  risk, 
trauma,  or  pain.  Similarly,  the  urine  collection  procedure, 
which  admittedly  raises  some  question  of  privacy  inva- 
sion, is  done  in  such  a  manner  as  to  minimize  its  intrusive- 
ness  (for  example,  samples  are  not  required  to  be  produced 
under  the  direct  observation  of  a  monitor).  Finally,  the  em- 
ployees work  in  a  highly  regulated  industry,  in  which  drug 
and  alcohol  abuse  has  been  documented.  Thus  the  Court 
held: 


Though  some  of  the  privacy  interests  implicated  by  the 
toxicological  testing  at  issue  reasonably  might  be  viewed  as 
significant  in  other  contexts,  logic  and  history  show  that  a 
diminished  expectation  of  privacy  attaches  to  information 
relating  to  the  physical  condition  of  covered  employees  and 
to  this  reasonable  means  of  procuring  such  information.  We 
conclude,  therefore,  that  the  testing  procedures . . .  pose  only 
limited  threats  to  the  justifiable  expectations  of  privacy  of 
covered  employees." 

In  contrast  to  the  limited  expectation  of  privacy  of 
employees,  the  Court  found  a  compelling  government 
interest  in  testing  without  individualized  suspicion.  The 
risk  to  the  public  of  damage  caused  by  impaired  employees 
was  great.  Further,  the  requirement  of  particularized  suspi- 
cion would  make  it  more  difficult  for  the  railroad  to  obtain 
the  needed  information.  Finally,  the  drug-testing  require- 
ments have  a  deterrent  effect  on  employees,  reasoned  the 
Court,  because  employees  are  less  likely  to  use  drugs  if 
they  know  they  will  be  tested  in  the  event  of  an  accident. 
The  Court  thus  upheld  the  FRA  drug-testing  program  as 
constitutional  in  light  of  the  "special  needs"  of  the  govern- 
ment in  this  case. 

Justice  Marshall  (joined  by  Justice  Brennan)  filed  a 
stinging  dissent,  criticizing  the  majority's  ruling  as 
"join[ing]  those  shortsighted  courts  which  have  allowed  / 
basic  constitutional  rights  to  fall  prey  to  momentary  emer-  (^ 
gencies."  The  dissent  chastised  the  majority  for  extending 
the  "special  needs"  exception,  particularly  where  no  show- 
ing of  individualized  suspicion  is  required: 

[l]n  contrast  to  the  searches  in  T.L.O..  O'Connor,  and 
Griffin,  which  were  supported  by  individualized  evidence 
suggesting  the  culpability  of  the  persons  whose  properly 
was  searched,  the  regulatory  regime  upheld  today  requires 
the  postaccident  collection  and  testing  of  the  blood  and 
urine  of  all  covered  employees — even  if  every  member 
of  this  group  gives  every  indication  of  sobriety  and 
attentiveness.'"* 


National  Treasury  Employees  Union 
V.  Von  Rabb 

The  Court  also  announced  its  decision  in  the  other 
drug-testing  case  in  which  certiorari  had  been  granted. 
National  Treasury  Employees  Union  v.  Von  Rabb.  This 
case  involved  a  Fourth  Amendment  challenge  to  a  drug- 
testing  program  of  the  United  States  Customs  Service,  in 
which  drug  tests  were  made  a  condition  of  employment 
for  individuals  seeking  positions  directly  involved  in  drug 


15.  United  States  v.  Martinez-Fuene.  428  U.S.  543.  560  (1976):  New 
Jersey  v.  T.L.O.,  469  U.S.  325.  340  (1985). 

16.  109S.  Ctat  1417. 


425  (Marshall.  J.,  dissenting) 
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interdiction,  positions  in  which  the  incumbent  carries  a 
firearm,  and  positions  in  which  the  incumbent  handles 
classified  material.  In  the  period  between  May  of  1986, 
when  the  program  was  begun,  and  November  of  1988. 
when  the  case  was  argued  before  the  Supreme  Court, 
3,600  employees  were  tested;  of  these,  only  five  em- 
ployees had  positive  test  results.  Nonetheless,  as  in  the 
railroad  workers"  case,  the  Court  upheld  the  constitution- 
ality of  drug  testing,  albeit  by  a  much  closer  vote:  again. 
Justice  Kennedy  wrote  the  majority  opinion,  but  he  was 
joined  by  only  four  other  members  of  the  Court.  Justice 
Scalia  filed  a  dissent  in  which  Justice  Stevens  joined, 
and  Justice  Marshall,  joined  by  Justice  Brennan.  also 
dissented. 

The  majority  opinion  noted  the  Court's  holding 
issued  the  same  day  in  Skinner  that  where  a  search  under 
the  Fourth  Amendment  serves  "'special  governmental 
needs,  beyond  the  normal  need  for  law  enforcement,"  it  is 
necessary  to  balance  individual  privacy  interests  against 
governmental  interests  in  order  to  decide  whether  a 
warrant  or  individualized  suspicion  is  constitutionally 
required.'" 

As  in  Skinner,  the  Court  quickly  disposed  of  the 
notion  that  a  warrant  would  be  required  to  test  Customs 
Service  employees.  Government  offices  could  not  func- 
tion if  warrants  were  mandated,  as  to  do  so  "would  only 
divert  valuable  agency  resources  from  the  Service's  pri- 
mary mission."-"  Neither,  in  the  Court's  view,  would  a 
warrant  provide  additional  protection  of  personal  privacy, 
because  the  Customs  Service  employees  seeking  to  trans- 
fer to  the  listed  positions  know  that  a  drug  test  is  required 
and  because  there  is  no  discretionary  determination  to 
search.  In  other  words,  "there  are  simply  "no  special  facts 
for  a  neutral  magistrate  to  evaluate.'"-' 

The  Court  then  identified  the  compelling  governmen- 
tal interest  that  outweighed  the  privacy  interest  of  the 
employees  in  drug  interdiction  and  firearms-carrying  po- 
sitions. In  the  majority's  view,  because  the  Customs  Ser- 
vice is  the  "first  line  of  defense"--  in  the  war  on  drugs,  and 
because  its  employees  are  subject  to  bribes,  threats,  and 
violence,  "it  is  readily  apparent  that  the  Government  has  a 
compelling  interest  in  ensuring  that  front-line  interdiction 
personnel  are  physically  fit,  and  have  unimpeachable  in- 
tegrity and  judgment."-'  Similarly,  those  Customs  Service 


19.  109S.  Ctat  1390. 

20.  W,  at  l.Wl. 

21. /(/..iiuolint;  South  Dakot 
concurring). 

22. /</.  at  1.^92. 
23.  W.  at  1393. 


officers  who  carry  firearms  must  function  free  from  im- 
pairment so  as  to  avoid  risk  to  others. 

In  contrast,  the  employees  in  these  positions  have,  in 
the  Court's  opinion,  a  greatly  diminished  expectation  of 
privacy:  "Unlike  most  private  citizens  or  government  em- 
ployees in  general,  employees  in  drug  interdiction  rea- 
sonably should  expect  effective  inquiry  into  their  fitness 
and  probity.  Much  the  same  is  true  of  employees  who  are 
required  to  carry  firearms."-^ 

Again,  as  in  the  Skinner  case,  the  Court  upheld  the 
testing  absent  individualized  suspicion  of  drug  use.  Ac- 
knowledging the  fact  that  "all  but  a  few  of  the  employees 
are  entirely  innocent  of  wrongdoing,"-'  the  Court  nonethe- 
less concluded  that  the  possible  harm  resulting  from  the 
unknowing  promotion  of  a  drug-using  employee  to  one  of 
these  positions  is  sufficiently  severe  to  forgo  the  require- 
ment of  individualized  suspicion.  A  second  case  of  "spe- 
cial needs,"  allowing  a  Fourth  Amendment  search  of 
individuals  without  individualized  suspicion,  was  thus 
recognized  by  the  Court. 

The  Court  upheld  the  Customs  Service  drug-testing 
requirements,  at  least  insofar  as  it  applied  to  positions 
directly  involving  drug  interdiction  and  the  carrying  of 
firearms,  because  the  government's  interest  in  barring 
individuals  who  were  themselves  drug  users  to  these 
positions  outweighed  the  privacy  interest  of  those  seeking 
the  positions.  The  Court  remanded  the  question  of  the 
constitutionality  of  the  drug  tests  as  applied  to  employees 
in  so-called  sensitive  positions.  The  lower  court  was  di- 
rected to  reexamine  the  criteria  used  by  the  Customs 
Service  to  determine  what  constitutes  classified  material 
and  which  employees  are  tested. 

Justice  Scalia,  joined  by  Justice  Stevens,  dissented. 
Noting  that  he  had  joined  the  majority  opinion  in  Skinner 
because  there  was  a  demonstrated  problem  of  frequent 
drug  and  alcohol  use  by  railroad  workers  involved  in  train 
accidents.  Justice  Scalia  declined  to  join  the  majority  in  the 
Customs  Service  case  because  there  was  no  showing  of  any 
drug-use  problem  by  these  employees  whatsoever: 

In  tny  view  the  Customs  Service  rules  are  a  kind  of  immo- 
lation of  privacy  and  human  dignity  in  symbolic  opposition 
to  drug  use.  .  .  .  Today's  decision  would  be  wrong,  but  at 
least  of  more  limited  effect,  if  its  approval  of  drug  testing 
were  confined  to  that  category  of  employees  assigned 
specifically  to  drug  interdiction  duties.  Relatively  few 
employees  fit  that  description.  But  in  extending  approval  of 
drug  testing  to  that  category  consisting  of  employees  who 


.  Oppemian.  428  U.S.  364.  383  (Powell. 
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carry  firearms,  the  Court  exposes  vast  numbers  of  public 
employees  to  this  needless  indignity.  Logically,  of  course, 
if  those  who  carry  guns  can  be  treated  in  this  fashion,  so  can 
all  others  whose  work,  if  performed  under  the  influence  of 
drugs,  may  endanger  others — automobile  drivers,  opera- 
tors of  other  potentially  dangerous  equipment,  construction 
workers,  school  crossing  guards.-'' 
Justice  Scalia  concluded,  "[SJymbolism,  even  symbolism 
for  so  worthy  a  cause  as  the  abolition  of  unlawful  drugs, 
cannot  validate  an  otherwise  unreasonable  search."-' 


Implications  of  the  Court's  Rulings 

First,  in  evaluating  the  effects  of  the  Court's  rulings  in 
these  cases  it  is  important  to  remember  that  in  both  in- 
stances the  Court  determined  that  "special  needs"  were 
present.  This  determination  allowed  an  exception  to  the 
long-standing  requirement  that  a  Fourth  Amendment  search 
be  based,  at  a  minimum,  on  individualized  suspicion.  The 
Court  did  not  hold  that  all  public  employees  may  be 
required  to  submit  to  drug  testing;  rather,  the  Court  held 
only  that  where  a  compelling  government  interest  can  be 
demonstrated  in  testing  public  employees  engaged  in  work 
in  which  they  have  a  greatly  diminished  expectation  of 
privacy,  then  testing  without  individualized  suspicion  may 
be  upheld. 


Second,  the  Skinner  case  may  permit  a  school  system 
to  maintain  a  policy  requiring  drug  or  alcohol  tests  of 
certain  employees  following  their  involvement  in  a  vehicle 
accident.  In  making  this  determination,  however,  close  at- 
tention should  be  paid  to  whether  there  is  evidence  of  drug 
or  alcohol  problems  among  the  employee  population  to  be 
tested  and  whether  the  types  of  positions  involved  may  be 
characterized  fairly  as  those  in  which  employees  have  a 
diminished  expectation  of  privacy.  The  Supreme  Court 
recently  remanded  a  case,  Jenkins  v.  Jones,  to  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  to 
determine  whether,  in  light  of  its  recent  rulings,  school  bus 
drivers  who  worked  in  an  environment  in  which  drug  use 
was  prevalent  could  be  tested.-**  On  remand,  the  court  of 
appeals  held  that  the  school  system's  drug-testing  program 
was  justified  by  a  compelling  government  interest  (the  safe 
transportation  of  schoolchildren)  and  was  not  an  unjusti- 
fied intrusion  on  employee  privacy  interests.-'' 

Finally,  it  .should  be  noted  that  for  the  majority  of 
public  employees,  the  requirement  remains  that  drug  test- 
ing be  premised  on  individualized  suspicion  of  drug  use, 
based  on  evidence  supporting  the  belief  that  a  particular 
employee  is  using  drugs.  How  far  the  courts  will  go  in 
creating  exceptions  to  this  requirement  in  light  of  the 
recent  Supreme  Court  rulings  remains  to  be  seen.  ■ 


26.  Id.  at  1400-1  (Scalia,  J.,  dissenting). 

27.  109S.  Ct.  at  1401. 
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Local  Spending  Responses 
to  State  Aid  for  School  Construction 


by  Charles  D.  Liner 


1  n  North  Carolina  the  state  government  pays  the  operat- 
ing costs  needed  to  provide  a  standard  course  of  study  in 
the  pubHc  schools,  but  county  governments  are  respon- 
sible for  providing  and  maintaining  school  buildings  (they 
also  supplement  state  operating  funds).  Since  1983,  how- 
ever, the  General  Assembly  has  approved  three  major 
initiatives  intended  to  increase  school  construction  spend- 
ing by  providing  increased  financial  resources  for  local 
units.  These  initiatives  were  in  addition  to  the  landmark 
Basic  Education  Program  enacted  in  1985.  which  defines 
the  standard  course  of  study  that  should  be  provided  to 
every  child  in  the  state  and  makes  the  state  government  re- 
sponsible for  operating  costs  incurred  in  providing  it. 
When  the  program  is  completely  phased-in  during  the 
1992-93  school  year,  it  will  have  increased  state  appro- 
priations by  $800  million  per  year  and  will  have  added 
thousands  of  teachers  and  other  school  employees. 

The  General  Assembly  has  approved  the  following 
school  construction  initiatives  since  1983: 

•  In  1983  the  General  Assembly  authorized  a  one 
half  cent  local-option  sales  tax  (in  addition  to  the 
existing  one  cent  tax).'  Because  this  additional  tax 
was  authorized  in  part  to  help  local  units  cope  with 
a  reportedly  huge  backlog  in  school  construction 
needs,  the  law  required  that  a  certain  percentage  of 


The  author  is  an  Institute  of  Government  faculty  member  whose  fields 
include  school  finance.  This  anicle  originally  appeared  in  the  Spring  issue  of 
Popular  Government,  published  by  the  Institute  of  Government,  The  University 
of  North  Carolina  at  Chapel  Hill. 

1 .  N.C.  Gen.  Stat.  Ch.  105.  An.  40.  Because  this  measure  was.  at  least  in 
part,  a  response  to  demands  for  slate  assistance  for  school  construction,  collec- 
tions from  the  tax  are  allocated  to  counties  according  to  their  population 
I  whereas  collections  from  the  1  percent  tax  are  returned  to  the  county  where  they 
are  collected!  before  being  divided  among  the  county  government  and  munici- 
palities in  the  county. 


the  tax  proceeds  received  by  county  governments 
be  used  for  school  construction  or  for  paying  off 
school  bonds  (proceeds  received  by  cities  were 
similarly  restricted  for  water  and  sewer  facility 
construction). - 

In  1986  the  General  Assembly  authorized  an  addi- 
tional one  half  cent  local-option  sales  tax  and  re- 
quired that  a  share  of  the  proceeds  be  used  for 
school  construction  or  school  debt  service.' 
In  1987  the  School  Facilities  Finance  Act  pro- 
vided additional  funds  for  school  construction  that 
are  expected  to  exceed  $800  million  over  a  ten- 
year  period.''  That  amount  was  financed  mainly  by 
an  increase  in  the  corporate  income  tax  rate.  In  ad- 
dition, the  act  required  counties  to  continue  allo- 
cating 60  percent  of  distributions  from  the  one  half 
cent  retail  sales  tax  authorized  in  1986  for  the  first 
eleven  years  the  tax  is  in  effect  (under  the  1986 
law,  the  required  percentage  would  have  decreased 
during  that  period).  Under  this  initiative  all  coun- 
ties receive  school  construction  funds  according 
to  average  daily  membership  in  the  county  through 
the  Public  School  Building  Capital  Fund.  Addi- 
tional funds  are  awarded  to  school  units  from  the 
Critical  School  Facility  Needs  Fund  for  approved 
projects  in  counties  with  needs  that  are  most  criti- 
cal in  relation  to  available  financial  resources. 


2.  For  the  first  five  years  the  tax  is  in  effect,  counties  are  required  to 
allocate  40  percent  of  the  proceeds  for  .school  capital  outlay  or  for  debt  service 
on  public  school  bonds;  for  the  second  five  years  they  are  required  to  allocate  30 
percent  for  these  purposes. 

3.  N.C.  Gen.  Stat.  Ch.  105,  An.  42.  Collections  are  distributed  in  the  same 
manner  as  collections  from  the  first  1/2  percent  tax. 

4.  1987  N.C.  Sess.  Laws  622. 
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From  the  time  the  first  sales  tax  increase  was  autho- 
rized in  1983,  legislators  and  school  officials  have  been 
concerned  that  counties  might  respond  to  the  additional 
funds  by  reducing  spending  from  other  local  revenue 
sources.  The  legislature  expressed  this  concern  formally  in 
the  1986  statute  that  authorized  the  second  one  half  cent 
increase  in  sales  tax.  It  contained  a  provision  that  said,  "It 
is  the  purpose  of  this  Article  for  counties  to  appropriate 
funds  generated  under  this  Article  to  increase  the  level  of 
county  spending  for  public  elementary  and  secondary 
school  capital  outlay  ( including  retirement  of  indebtedness 
incurred  by  the  county  for  this  purpose )  above  and  beyond 
thelevelof  spending  prior  to  the  additional  tax  . . .'"  [N.C. 
Gen.  Stat.  §  105-503(a)]. 

The  legislature  also  indicated  this  concern  in  a  provi- 
sion that  requires  the  Local  Government  Commission  of 
the  Department  of  State  Treasurer  to  provide  information 
on  county  revenue  and  spending  to  the  General  Assem- 
bly. The  commission's  report  of  January,  1989.  provides 
this  information.'  (The  information  is  reported  by  county, 
not  by  school  administrative  unit.  Therefore  it  is  not 
possible  to  analyze  spending  in  city  and  county  school 
units  separately). 

The  commission's  report  allows  us  to  examine  how 
local  spending  has  changed  during  this  period  of  increased 
state  aid  for  school  construction.  The  report  does  not 
provide  a  total  picture,  however,  because  as  of  fiscal  year 
1987-88  only  a  small  amount  of  moneys  had  been  distrib- 
uted from  the  funds  established  by  the  1987  initiative. 
Therefore  the  following  analysis  deals  primarily  with  the 
additional  revenue  from  the  local  option  sales  taxes.  The 
report  also  does  not  provide  complete  information  on 
public  school  construction  spending,  because  it  does  not 
distinguish  between  county  spending  financed  by  current 
revenue,  by  borrowing,  and  by  use  of  funds  deposited 
earlier  in  reserve  funds.  (We  did  not  attempt  to  analyze 
whether  each  county  was  fulfilling  the  intent  of  the  law.) 

For  all  100  counties  combined.  Figure  1  shows  the 
amount  of  sales  tax  revenues  restricted  for  school  con- 
struction purposes,  from  fiscal  year  1983-84,  when  some 
of  the  counties  began  receiving  these  revenues,  through 
fiscal  year  1987-88.  During  this  period  the  amount  of 
restricted  sales  tax  distributions  received  by  the  counties 
totaled  $297.5  million.  The  annual  amount  of  restricted 
revenues  increased  from  nothing  in  1982-83  to  $130.3 
million  in  1987-88. 


Figure  1 

Sales  Tax  Revenue  Restricted  for 

School  Construction  and  School  Construction  Spending, 

100  North  Carolina  Counties 

(in  Millions  of  Dollars) 
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5.  N.C.  Local  Government  Commission.  "Report  on  County  Spending  for 
Public  School  Capital  Outlay"  (Dept.  of  State  Treasurer.  Raleigh,  24  January 
1989). 


How  much  did  local  units  spend  directly  on  school 
construction  from  1983-84  to  1987-88?They  spent  a  total 
of  $715.1  million,  or  2.4  times  the  amount  of  restricted 
revenue  they  received  during  the  same  period.  In  all  but 
nineteen  counties  the  amount  spent  directly  on  school 
construction  exceeded  the  amount  of  restricted  sales  tax 
distributions.  Of  the  counties  that  spent  more  than  they 
received,  fifty-eight  spent  at  least  50  percent  more,  thirty- 
nine  spent  more  than  twice  as  much,  and  eighteen  spent 
more  than  three  times  as  much.  Although  nineteen  coun- 
ties spent  less  than  they  received,  in  eight  of  those  counties 
the  amount  of  capital  outlay  plus  the  net  addition  to  school 
capital  reserve  funds  for  the  period  1985-86  to  1987-88 
exceeded  the  amount  of  restricted  revenue  they  received, 
and  three  of  the  other  units  borrowed  substantial  amounts 
for  school  construction  (as  indicated  by  significantly  in- 
creased debt  service  payments). 

As  Figure  1  shows,  capital  spending  from  current 
revenues  increased  from  $75.8  to  $225.4  million  between 
fiscal  years  1983-84  and  1987-88,  a  difference  of  $149.6 
million.  Subtracting  the  amount  of  restricted  sales  tax 
revenue  received  in  1983-84  and  1987-88  reveals  a  41 
percent  increase  in  capital  spending  from  counties'  own 
revenue  sources. 

The  Local  Government  Commission's  report  con- 
tains information  on  contributions  to  capital  reserve  funds 
only  for  fiscal  years  1985-86  through  1987-88.  For  those 
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Figure  2 

School  Debt  Service  Payments, 

100  North  CaroHna  Counties 

(in  Millions  of  Dollars) 
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years,  net  contributions  to  capital  reserve  funds  amounted 
to  $53.1  million  in  the  sixty-five  counties  where  such 
contributions  were  made.  Thus  the  net  increase  in  reserve 
funds  for  those  three  years  plus  the  direct  spending  for 
school  capital  outlay  from  1983-84  to  1987-88  totaled 
$768.2  million,  or  2.6  times  the  amount  of  restricted  sales 
tax  distributions  received  by  counties.  In  ninety-one  of  the 
counties,  the  amount  of  net  contributions  to  reserve  funds 
plus  direct  spending  from  current  revenues  during  the 
1 983-84  to  1 987-88  period  was  greater  than  the  amount  of 
restricted  sales  taxes  received  during  that  period.  And  in 
forty-six  counties  that  amount  exceeded  restricted  sales 
tax  distributions  by  a  factor  of  two  or  more. 

Local  units  may  "leverage"  their  sales  tax  receipts  by 
borrowing  money  to  build  new  schools  and  using  the 
receipts  to  make  debt  service  payments.  As  noted,  the 
report  does  not  include  infomiation  on  the  amount  of 
school  construction  financed  this  way,  but  it  does  provide 
information  on  debt  service  payments  on  bonds  issued 
since  five  years  before  the  levy  of  the  second  one  half  cent 
sales  tax  (which  wc  will  call  recent  borrowing).  The 
report  shows  that   in   twenty-five   counties  there  were 


substantial  increases  in  debt  service  payments  between 
1983-84  and  1987-88.  And  in  six  other  counties  there 
were  significant  amounts  of  debt  service  payments  on 
recent  borrowing. 

This  evidence  of  increased  borrowing  for  school 
construction  is  bolstered  by  recent  figures  on  school  bond 
referenda.  During  the  year  ending  June  30,  1987,  voters 
approved  total  borrowing  of  $  108  million  in  six  local  bond 
referenda;  the  following  year,  voters  approved  total  bor- 
rowing of  $341  million  in  eleven  bond  referenda.^ 

As  shown  in  Figure  2,  total  debt  service  payments  in 
ail  counties  combined  increased  from  $56.4  million  in 
1 983-84  to  $73.6  million  in  1987-88,  adifference  of  $  17.2 
million.  However,  debt  service  payments  on  recent  debt 
increased  from  $3.9  million  in  1983-84  to  $36.9  million  in 
1987-88,  a  difference  of  $33  million.  Still,  in  sixty-nine 
counties  there  was  no  debt  service  on  such  recent  boiTow- 
ing.  indicating  that  most  counties  are  not  using  bond 
financing  to  meet  the  documented  backlog  in  school  con- 
struction needs. 

As  noted  above,  most  funds  from  the  1987  school 
construction  initiative  had  not  been  distributed  in  fiscal 
year  1987-88.  Therefore  the  capital  outlay  figures  cited 
above  do  not  include  spending  from  this  new  source  of 
funds.  However,  the  report  shows  that  $79.7  million  has 
now  been  allocated  to  counties  for  1987-88  from  the 
Public  School  Building  Capital  Fund,  which  is  expected  to 
provide  about  $645  million  over  a  ten-year  period.  These 
funds  must  be  matched  by  one  dollar  of  local  funds  for 
every  three  dollars  of  state  funds.  In  addition,  a  total  of 
$1 19.9  million  was  awarded  for  1987-88  to  twenty-nine 
counties  from  the  Critical  School  Facility  Needs  Fund  for 
approved  projects  (although  funds  were  not  distributed 
until  fiscal  year  1988-89).  The  amount  of  funds  from  that 
source  is  expected  to  total  about  $185  million  over  a  ten- 
year  period. 

Thus  it  appears  that  state  aid  for  local  school  construc- 
tion has  resulted  in  substantial  increases  in  spending  for 
school  construction,  in  increases  in  reserve  funds  for  future 
construction,  and  in  increased  borrowing  for  school  con- 
struction. These  increases  are  especially  noteworthy  in 
view  of  the  fact  that,  according  to  the  commission's  report, 
county  appropriations  for  cun-ent  expenses  increased  by 
53  percent  between  fiscal  years  1983-84  and  1987-88.  ■ 


reports  of  the  state 


Copyright  Law  for  Public  Schools 

by  Kory  Goldsmith 


l\  century  ago  teachers  felt  fortunate  to  have  black- 
boards and  McGuffey's  Readers  as  their  classroom  aids. 
Today,  in  addition  to  a  vast  array  of  books  and  other 
materials,  educators  have  computers,  televisions,  photo- 
copiers, and  videotape  machines  at  their  disposal.  These 
technological  advances  not  only  have  made  the  scope  and 
variety  of  instructional  materials  possible  but  also  have  in- 
creased the  ease  with  which  they  can  be  reproduced.  The 
incentive  to  copy  someone  else's  work  often  arises  from 
the  desire  of  a  good  teacher  to  provide  pertinent  and 
specially  tailored  curriculum  material  on  a  limited  budget. 
A  good  portion  of  what  this  teacher  wishes  to  reproduce 
may  be  copyrighted.  Although  these  materials  may  be 
reproduced  under  certain  circumstances,  the  interests  of 
the  copyright  owner  must  be  respected.  This  article  is 
meant  to  help  teachers,  librarians,  and  administrators  rec- 
ognize when  they  must  obtain  permission  to  copy,  per- 
form, or  display  a  work. 

Federal  law  protects  the  copyright  interests  of  crea- 
tors of  literary,  musical,  dramatic,  choreographic,  picto- 
rial, and  audiovisual  works  as  well  as  motion  pictures  and 
sound  recordings.'  The  creator  can  copyright  his  or  her 
work  as  soon  as  it  is  "fixed  in  any  tangible  medium  of 
expression"  simply  by  placing  a  notice  of  copyright  on  all 
existing  copies.-  Copyright  owners  hold  specific  rights 
regarding  their  work.  They  control  the  reproduction  of  the 
work;  the  preparation  of  derivative  works:  the  distribution 
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1.  17U.S.C.  §  102(a)  (1982). 

2.  Id.  Before  the  copyright  holder  can  bring  suit  against  anyone  for 
copyright  infringement,  the  copyright  must  be  registered  and  two  copies  of  the 
work  deposited  with  the  U.S.  Copyright  Office  [  1 7  U.S.C.  §  205(d)].  The  address 
is  as  follows:  U.S.  Copyright  Office,  Library  of  Congress,  Washington,  DC 
20559. 


of  copies  by  sale,  rental,  lease,  or  loan;  the  public  perform- 
ance of  the  work;  and  the  public  display  of  the  work.' 
Copyrights  generally  begin  when  the  work  is  created  and 
last  for  the  life  of  the  creator  plus  fifty  years."*  Once  this 
period  has  expired,  the  work  enters  the  public  domain  and 
may  be  freely  copied.  Works  of  the  United  States  govern- 
ment are  not  protected  by  copyright.^ 

In  1976,  Congress  amended  the  copyright  law^  in 
order  to  incorporate  certain  principles  set  forth  in  court 
decisions  since  the  original  law  was  enacted  and  to  make 
the  statute  reflect  recent  technological  advances.  The  law 
continues  to  balance  the  copyright  owner's  property  rights 
and  society's  interest  in  free  access  to  information,  espe- 
cially for  the  purposes  of  education  and  research.  This 
balance  is  reflected  in  the  fact  that  the  copyright  owner's 
rights  are  subject  to  certain  specific  limitations;  that  is,  the 
law  provides  certain  exceptions  to  the  copyright  monop- 
oly. It  is  these  exceptions  that  the  educator  must  be  familiar 
with. 


Fair  Use 

The  first,  and  perhaps  the  broadest,  exception  is 
known  as  the  doctrine  of  fair  use.  Fair  use  is  the  privilege 
extended  to  "others  than  the  owner  of  a  copyright  to  use  the 
copyright  material  in  a  reasonable  manner  without  [the 
owner's]  consent,  [and]  notwithstanding  the  monopoly 
granted  to  the  owner."'  This  privilege,  originally  articu- 

3.  17  U.S.C.  §  106. 

4.  Id.  at  §  302.  For  a  work  prepared  by  two  or  more  authors,  the  copyright 
term  is  for  the  life  of  the  last  surviving  author  plus  fifty  years. 

5.  W.  at§  105. 

6.  Pub.  L.  94-553,  Title  1,§  101,  Oct.  19,  1976, 90  Stat.  2541.  The  present 
copyright  laws  are  codified  at  17  U.S.C.  §§  101-810  (1976  &  Supp.  V  1987). 

7.  Rosemont  Enterprises  v.  Random  House,  366  F.2d  303,  306  (2d  Cir. 
1966),  cert,  denied,  385  U.S.  1009  (1967). 
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lated  by  the  courts,  was  codified  in  Section  1 07  of  the  1 976 
amendments  to  the  original  copyright  law.  Section  107 
states  that  the  fair  use  of  copyrighted  works  for  such 
purposes  as  teaching  (including  multiple  copies  for  class- 
room use),  scholarship,  and  research  does  not  constitute  a 
copyright  infringement/  But  how  is  it  decided  when  a 
particular  use  of  someone  else's  material  represents  fair 
use?  The  statute  offers  four  factors  that  must  be  considered 
in  such  a  determination.  When  the  question  of  fair  use 
comes  before  them,  the  courts  consider  each  factor  and  ap- 
pear to  find  no  single  factor  determinative,  although  they 
seem  to  scrutinize  the  first  and  the  fourth  most  closely. 

The  first  factor  addresses  the  purpose  and  character  of 
the  use.  For  example,  was  the  use  for  a  commercial  purpose 
or  for  a  nonprofit,  educational  purpose?  Copying  for 
nonprofit  purposes  may  be,  but  is  not  necessarily,  offered 
greater  protection  than  copying  for  commercial  purposes. 
The  second  factor  examines  the  nature  of  the  work  and 
whether  it  was  creative  or  informational.  Purely  informa- 
tional works  may  not  be  protected  to  the  same  degree  as 
creative  works.  The  third  factor  addresses  the  amount  and 
substantiality  of  the  portion  used  in  relation  to  the  copy- 
righted work  as  a  whole.  A  short  excerpt  generally  raises 
fewer  problems  than  a  wholesale  reproduction,  although 
the  length  of  the  work  itself  is  also  pertinent.  The  fourth 
factor  examines  what  effect  the  use  has  on  the  potential 
market  for,  or  value  of.  the  protected  work.  The  United 
States  Supreme  Court  has  said  that  this  last  factor  is  the 
most  significant  of  the  four" — which  makes  sense  because 
one  purpose  of  the  copyright  law  is  to  encourage  creative 
work  by  ensuring  certain  market  protections  to  the  author. 

It  may  be  helpful  in  understanding  this  concept  to 
track  one  court's  assessment  of  fair  use  in  a  classroom 
situation.  The  plaintiff  in  Marcus  v.  Rowley^''  was  a  teacher 
who  created  a  thirty-five-page  booklet  titled  Cake  Deco- 
rating Made  Easy.  She  then  copyrighted  the  booklet  and 
used  it  in  her  adult  education  classes.  Each  student  in  the 
class  was  required  to  purchase  the  booklet.  The  defendant, 
a  teacher  in  another  school,  took  the  course,  purchased  a 
copy  of  the  plaintiff's  booklet,  and  later  prepared  her  own 
booklet.  Cake  Decorating  Learning  Activity  Package 
(LAP),  which  included  eleven  of  the  plaintiff's  pages, 
copied  verbatim.  She  had  copied  the  material  without 
seeking  the  plaintiff's  permission  or  acknowledging  the 
copyright.  The  LAP  booklets  were  put  on  file  at  the 
defendant's  school  for  use  by  students  in  her  classes. 
Neither  the  defendant  nor  her  school  derived  any  profit 

8.  I7U.S.C.  S  107^ 

9.  Harper  &  Row.  Publishers  v,  N,ilion  Enterprises.  471  U.S.  f>7'<).  566. 
(1985). 

10.  695F.2ci  1171  (9th  Cir.  1983). 


Guidelines  Applied 

The  following  questions  and  answers  may  help  to  il- 
lustrate fair  use  according  to  the  guidelines. 

Q:  Could  a  teacher  reproduce  a  page  of  definitions 
from  a  workbook  for  each  student  in  the  class? 

A:  No.  Such  copying  would  constitute  reproduction 
of  "consumable"  materials,  which  the  guidelines  prohibit. 

Q:  Could  a  teacher  introduce  a  workbook  to  the  stu- 
dent.s,  each  of  whom  has  a  copy,  by  making  a  single  one- 
page  overhead  transparency  to  be  used  to  demonstrate  how 
the  students  are  to  use  their  workbooks? 

A:  Yes.  This  practice  would  probably  constitute  fair 
use. 

Q:  Could  the  band  teacher  make  a  new  arrangement 
of  the  school  song  for  homecoming  and  distribute  copies  to 
the  band  for  pert'ormance? 

A:  If  the  school  song  is  a  copyrighted  work,  such  a 
distribution  would  constitute  an  alteration  of  the  funda- 
mental work,  which  is  prohibited  by  the  music  guidelines. 

Q:  Could  the  band  teacher  put  together  a  medley 
of  popular  songs  for  performance  by  the  band  at  home- 
coming? 

A:  No.  Although  the  guidelines  allow  for  multiple 
copies  of  excerpts  of  works,  the  exception  is  for  academic 
purposes,  not  for  performance.  Furthermore,  each  excerpt 
would  probably  constitute  a  performable  unit,  which  may 
not  be  copied  even  for  academic  purposes. 


from  the  booklet.  When  sued  for  copyright  infringement, 
the  defendant  argued  that  her  actions  constituted  fair  use 
because  the  copying  was  for  nonprofit,  educational  pur- 
poses. The  trial  court  agreed  and  dismissed  the  case. 

The  appeals  court  reversed  this  decision.  It  looked  at 
all  four  factors  and  held  that  "a  finding  of  a  nonprofit 
educational  purpose  does  not  automatically  compel  a  find- 
ing of  fair  use."' '  The  court  also  considered  another  aspect 
of  the  purpose  and  character  factor — whether  the  copied 
materials  in  the  LAP  booklet  would  be  used  for  the  same 
intrinsic  purpose  as  the  materials  in  the  plaintiff's  book- 
let.'- Finding  that  both  booklets  were  meant  to  assist 
classroom  instruction  on  cake  decorating,  it  concluded  that 
there  was  a  strong  indication  of  no  fair  use.  The  court  also 
said  that  the  failure  to  seek  the  author's  permission,  the 
failure  to  give  any  copyright  credit,  and  the  verbatim  use  of 
the  inaterial  all  weighed  against  a  finding  of  fair  use. 

The  court  then  turned  to  the  other  three  statutory 
factors.  Because  the  nature  of  the  plaintiff's  booklet  was 
both  informational  and  creative,  the  second  factor  did  not 
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weigh  for  or  against  a  finding  of  fair  use.' '  Coming  to  tiie 
third  factor,  the  amount  of  material  reproduced,  the  court 
held  that  eleven  verbatim  pages  out  of  the  thirty-five-page 
booklet  constituted  an  unfair  amount.'^  Finally,  it  consid- 
ered whether  the  defendant's  use  affected  the  potential 
market  for  the  plaintiff's  work.  The  defendant  maintained 
that  because  the  copying  was  for  a  noncommercial  use,  no 
damage  had  resulted.  The  court  rejected  this  argument  by 
pointing  out  that  the  "mere  absence  of  measurable  pecuni- 
ary damage  does  not  require  a  finding  of  fair  use""  and  that 
in  protecting  his  or  her  interests  a  copyright  holder  need 
only  show  that  some  "meaningful  likelihood  of  future 
hann  exists."'*"  In  fact,  at  least  one  student  had  refused  to 
purchase  the  plaintiff's  booklet  because  the  defendant's 
booklet  was  available  without  cost.  The  court  found  that 
the  LAP  booklet  indeed  affected  the  potential  market  for 
the  plaintiff's  work. 

Marcus  v.  Rowley  teaches  two  lessons.  First,  the  fact 
that  copying  is  for  nonprofit,  educational  purposes  does 
not  necessarily  make  it  a  fair  use.  Second,  it  is  irrelevant 
whether  the  person  or  agency  that  makes  the  copies  reaps 
any  profit  from  the  activity;  to  establish  a  copyright  viola- 
tion, the  copyright  owner  need  only  show  the  "meaningful 
likelihood"  of  hann  to  his  or  her  potential  market,  in  the 
present  or  in  the  future.  In  short,  any  inquiry  into  fair  use 
is  very  fact-specific,  and  no  single  factor  determines  whether 
a  particular  instance  of  copying  represents  fair  use,  al- 
though the  first  (purpose  and  character)  and  the  fourth 
(effect  on  the  potential  market)  factors  seem  to  carry  the 
most  weight. 

Photocopying 

Guidelines  for  Classroom  Copying  in  Not-for-Profir 
Educational  Institutions,  a  document  prepared  as  an  aid  to 
educators  by  a  group  of  publishers,  authors,  and  educators, 
was  included  in  the  congressional  report  on  the  1976 
Copyright  Act.'^  The  guidelines  do  not  have  the  force  of 
law,  but  they  do  offer  some  reassurance  that,  if  necessary, 
users  who  follow  them  will  be  able  to  argue  a  good-faith 
fair  use."* 


13.  hi. 

14.  Id. 


16. /(/..quoting  from  Sony  Corp.  v.  Universal  City  Studios. 464  U.S. 4 1 7. 
4.SI  (1984). 

17.  H.R.  Rep.  No.  1476, 94th Cong.. 2d Sess.  65  (1976). /cprai/ciym  1976 
U.S.  Code  Cong.  &  Admin.  News  5659,  5681-85. 

18.  Virginia  Helm.  What  Educators  Shoidd  Know  about  Copyni;hl 
(Bloomington,  Ind.:  Phi  Delta  Kappa  Educational  Foundation.  1986).  18. 


The  guidelines  deal  very  differently  with  single  and  I  ' 
multiple  copying.  If  the  copy  is  for  scholarly  research,  use 
in  teaching,  or  preparation  to  teach  a  class,  teachers  may 
make  a  single  copy  of  the  following  items:  a  chapter  from 
a  book,  an  article  from  a  periodical  or  newspaper,  a  short 
story,  an  essay,  a  poem,  or  a  chart,  graph,  drawing,  cartoon, 
or  picture.  They  may  make  multiple  copies  for  classroom 
use  under  somewhat  more  complex  guidelines:  the  number 
of  copies  may  never  exceed  one  per  pupil  in  the  course; 
each  copy  must  include  a  notice  of  copyright;  and  the 
copying  must  meet  tests  of  brevity,  spontaneity,  and 
cumulative  effect. 

These  tests  are  defined  in  the  guidelines.  The  brevity 
test  varies  with  the  type  and  length  of  work  to  be  copied.  A 
complete  poem  of  fewer  than  250  words  that  fits  on  two 
pages  may  be  copied  in  its  entirety.  For  longer  poems, 
excei"pts  of  up  to  250  words  may  be  copied.  Any  prose 
work  of  fewer  than  2,500  words  may  be  copied  in  its 
entirety.  For  longer  pieces,  excerpts  of  not  more  than  1 ,000 
words  or  10  percent  of  the  work  (whichever  is  less)  may  be 
copied.  These  amounts  may  be  exceeded  so  as  to  complete 
an  unfinished  line  of  poetry  or  unfinished  paragraph  of 
prose.  One  illustration  per  book  or  periodical  issue  may  be 
copied.  "Special  works"  (works  with  fewer  than  2,500  r-i 

words  that  combine  language  with  illustrations,  like  ( 
children's  books)  are  treated  differently.  Regardless  of  the 
limits  established  for  reproducing  prose  or  poetry,  special 
works  may  never  be  reproduced  in  their  entirety.  However, 
an  excerpt  of  two  pages  containing  less  than  10  percent  of 
the  words  found  in  the  text  may  be  copied. 

The  spontaneity  test  requires  that  ( 1 )  the  copying  be 
the  teacher's  idea  and  (2)  there  be  too  little  time  after  the 
teacher  decides  to  use  the  material  to  request  and  receive 
pennission  from  the  copyright  owner.  A  decision  by  the 
administration  to  use  certain  copyrighted  materials  in 
the  cuniculum  would  not  meet  the  spontaneity  require- 
ment, because  the  request  would  not  be  made  by  the 
teacher  and  such  an  administrative  decision  probably 
would  have  been  made  early  enough  to  allow  a  request  for 
pennission. 

The  cumulative-effect  test  provides  that  ( 1 )  the  copy- 
ing may  be  for  use  in  only  one  course;  (2)  during  any  one 
class  term,  not  more  than  two  excerpts  or  one  entire  short 
poem,  article,  story,  or  essay  may  be  copied  from  one 
author  or  more  than  three  from  a  given  periodical  or 
collection;  and  (3)  there  may  be  no  more  than  nine  in- 
stances of  multiple  copying  per  class  term,  per  teacher.  The  a 
second  and  third  limitations  do  not  apply  to  current  news  W 
periodicals,  newspapers,  or  current  news  sections  in  other 
periodicals. 
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InMarciis  v.  RoMley.  the  court  found  that  these  guide- 
lines had  not  been  met.  No  copyright  notice  had  been 
included  on  the  LAP  booklet.  The  eleven-page  excerpt 
exceeded  the  two-page  limit  for  special  works.  And  the  use 
was  not  spontaneous,  because  the  defendant's  booklet  was 
used  and  on  reserve  for  three  years.'" 

The  guidelines  also  state  certain  flat  prohibitions 
against  copying  without  permission.  No  copies  may  be 
made  to  create,  replace,  or  substitute  anthologies,  compi- 
lations, or  collective  works.  No  copies  may  be  made  of 
"consumable""  items  like  workbooks,  exercises,  standard- 
ized tests,  and  answer  sheets.  Copies  may  never  be  made  as 
substitutes  for  materials  that  could  be  purchased  or  be 
made  at  the  request  of  the  administration.  Teachers  also 
may  not  copy  the  same  material  from  term  to  temi.  And 
finally,  the  students  may  not  be  charged  more  than  the 
actual  cost  of  copying. 

Similar  guidelines  have  been  created  for  the  educa- 
tional uses  of  music.  Emergency  copying  is  permitted 
when  a  purchased  copy  is  lost  or  destroyed  and  perform- 
ance is  imminent.  Any  future  use  must  be  through  replace- 
ment copies  purchased  later.  For  academic  purposes  other 
than  performance,  the  guidelines  allow  ( 1 )  multiple  copies 
of  excerpts  that  do  not  exceed  10  percent  of  the  complete 
work  and  do  not  constitute  a  perfomiable  unit  or  (2)  single 
copies  of  entire  works  if  the  composition  is  out  of  print  or 
if  the  composition  is  unavailable,  except  when  the  work  is 
part  of  a  larger  work.  Single  copies  of  entire  works  may 
only  be  used  for  research  or  class  preparation.  Purchased 
copies  may  be  edited  or  simplified,  but  the  fundamental 
character  may  not  be  distorted,  and  lyrics  may  not  be 
altered  or  added.  A  single  recording  of  a  student  perform- 
ance may  be  made  for  evaluation  or  rehearsal  purposes,  and 
a  single  recording  of  a  copyrighted  sound  recording  may  be 
made  for  constructing  aural  (auditory)  exercises  or  exami- 
nations. Copying  to  create  anthologies  or  to  avoid  having 
to  purchase  a  number  of  whole  works  (except  in  the  case  of 
an  emergency  or  of  limited  excerpts)  is  prohibited,  as  is 
copying  of  "consumable""  materials.  All  copies  must  in- 
clude the  copyright  notice  that  appears  on  the  printed 
material. 

Some  uses  may  be  fair  uses  even  though  they  do  not 
fall  within  the  guidelines.  Similarly,  some  uses  could  fall 
within  theguidelinesbut  not  be  deemed  a  fair  use  by  a  court. 
That  is  not  likely,  but  it  should  be  remembered  that  the 
guidelines  are  only  advisory  and  do  not  carry  the  force  of 
law.  Still,  they  are  meant  to  enumerate  safe  minimum 
standards  for  fair  use  by  teachers  and  generally  can  be 
relied  on. 

19.  695F.2d  1171.  1178. 


Libraries  and  Archives 

Just  as  the  copyright  law  includes  certain  exceptions 
for  classroom  copying,  it  also  includes  exceptions  for 
reproduction  by  libraries  and  archives.-"  Library  employ- 
ees may  make  a  single  copy  of  a  work  as  long  as  ( 1 )  the 
library  receives  no  direct  or  indirect  financial  benefit  from 
the  copying,  (2)  the  library  is  either  open  to  the  public  or 
available  to  researchers  who  are  working  in  a  specialized 
field,  and  (3)  the  reproduced  work  includes  a  copyright 
notice.- '  These  are  the  minimum  requirements  for  any  copy 
made  by  a  library,  but  materials  may  be  copied  only  in 
limited  situations.  If  a  copyrighted  work  in  a  library"s 
collection  is  damaged,  deteriorating,  lost,  or  stolen,  and  if 
the  staff  determines,  after  reasonable  investigation,  that 
the  material  cannot  be  replaced  at  a  fair  price,  then  the 
library  may  make  a  "facsimile""  of  the  work.--  Patrons  often 
ask  libraries  to  copy  materials,  and  this  is  also  permissible 
under  certain  circumstances.  Single  copies  of  no  more  than 
one  article  or  other  contribution  to  a  copyrighted  collection 
or  periodical  issue  may  be  made,  provided  that  the  library 
has  no  notice  that  the  copy  will  be  used  for  any  purpose 
other  than  private  study,  scholarship,  or  research.--  By  the 
same  token,  the  library  may  copy  an  entire  work  or  a 
substantial  portion  if  it  first  detemiines,  after  reasonable 
investigation,  that  the  work  is  unavailable  at  a  fair  price  and 
will  be  used  for  private  study,  scholarship,  or  research.-"* 
The  library  must  display  a  warning  against  copyright 
infringement  on  its  order  form  and  at  the  place  where 
orders  are  accepted.  These  rights  to  reproduce  works 
extend  to  isolated  and  umelated  requests  made  on  separate 
occasions,  but  not  if  the  library  has  substantial  reason  to 
believe  that  a  request  is  part  of  an  effort  toward  related  or 
concerted  reproduction.-" 

Is  a  library  liable  for  copyright  infringement  for 
reproductions  made  by  a  patron?  As  long  as  the  photocopy- 
ing equipment  is  unsupervised — that  is.  if  copies  are  made 
by  someone  other  than  a  library  staff  member — and  as  long 
as  the  equipment  displays  a  prominent  notice  that  certain 
works  may  be  subject  to  copyright  restrictions.-''  the  li- 
brary is  not  liable  for  unauthorized  copying  by  patrons. 


ing,  r 
machi 
See  J 
102.5. 


20.  I7U.S.C.  §  108. 
21./J.  alfj  108(a). 

22.  Id.  M  §  108(c).  Facsimiles  include  reproduclions  made  by  pholocopy- 
icrofilm,  and  the  electrostatic  process.  A  work  that  is  reproduced  in 
le-readable  form  for  storage  in  an  information  system  is  not  a  facsimile, 
ames  Treece,  "Library  Photocopying,"  UCLA  Law  Review  24  (1977): 

2.^./</.  at§  108(d). 

24.  /(/,  at  S  108(e).  Copying  for  patrons  is  not  restricted  to  the  facsimile 

25.  Id.  at  §  108(g). 

26.  W.  at§  108(f)(1). 
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Videotaping 

When  the  current  copyright  law  was  drafted,  video- 
taping and  videotape  machines  were  virtually  unknown. 
As  a  result,  the  statute  does  not  deal  specifically  with  this 
method  of  reproducing  television  broadcasts.  But  one 
section  does  allow  the  performance  or  display  of  copy- 
righted work  during  face-to-face  teaching  activities  in  a 
nonprofit,  educational  institution.-'  If  the  performance  or 
display  is  of  a  motion  picture  or  audiovisual  work,  the  copy 
used  must  be  one  "lawfully  made" — that  is,  either  the 
copying  must  represent  a  permitted  fair  use  or  the  copy 
must  have  been  made  with  the  copyright  owner's  permis- 
sion. Beyond  this  one  statutory  provision,  we  must  turn  to 
court  decisions  and  advisory  guidelines  from  professional 
organizations  for  instruction. 

When  may  a  television  broadcast  for  later  classroom 
use  be  videotaped?  Encyclopedia  Britannica  Educational 
Corporation  v.  Crooks-^  provides  some  guidance.  In  that 
case  the  defendants  included  an  educational  service  that 
maintained  a  videotape  library  of  over  5 ,000  titles,  much  of 
which  the  service  had  amassed  by  systematically  taping 
every  educational  program  broadcast  between  9:00  a.m. 
and  3:00  p.m.  for  many  years.  The  titles  were  listed  in  a 
catalog  and  were  made  available  to  subscribing  schools. 
The  defendants  argued  that  their  practice  represented  fair 
use  because  it  was  for  educational,  nonprofit  purposes.  The 
court  disagreed:  "Fair  use  is  a  concept  based  upon  reason- 
ableness [citations  omitted],  and  although  the  purpose  and 
character  of  the  use  here  is  clearly  educational  and  non- 
commercial, the  massive  scope  of  the  .  .  .  copying  and  the 
highly  sophisticated  methods  used  by  the  defendants  .  .  . 
cannot  be  deemed  reasonable,  even  under  the  most  favor- 
able light  of  fair  use  for  nonprofit  educational  purposes."-'^ 
The  court  also  was  influenced  by  the  facts  that  (1)  the 
service  could  have  arranged  to  buy  or  lease  many  of  the 
programs  and  (2)  it  had  taped  the  programs  in  their 
entirety.'" 

Britannica  makes  it  clear  that  wholesale  videotaping 
of  educational  programs,  even  for  classroom  use,  consti- 
tutes copyright  infringement.  But  suppose  a  teacher  wants 
to  use  a  specific  program  as  a  teaching  device  and  the 
program  is  aired  at  a  time  when  the  students  are  in  another 
class.  Could  the  teacher  record  that  program  and  still  be 
within  the  fair-use  concept?  How  long  could  the  teacher 
keep  that  copy?  How  often  and  to  whom  could  it  be  shown? 


Restrictions  on  Videotaping 

The  following  are  some  questions  that  may  arise  re- 
garding the  use  of  videotaping. 

Q:  Does  the  forty-five-day  retention  period  for  a 
tape  of  a  commercially  broadcast  educational  program 
mean  that  several  teachers  of  the  same  subject  may  all  use 
the  tape  in  their  classes  during  that  period? 

A:  No.  Although  the  guidelines  allow  a  teacher  to 
make  a  limited  number  of  copies  of  each  videotape  to  meet 
the  instructional  needs  of  other  teachers  in  the  building,  all 
presentations  to  students  must  occur  during  the  first  ten 
days  after  the  broadcast. 

Q:  If  a  school  media  center  or  library  has  purchased 
a  sixteen-millimeter  film  for  its  collection,  may  the  media 
center  or  library  make  a  videocassette  for  circulation  to 
teachers? 

A:  No.  One  who  buys  a  film  acquires  the  right  to 
display,  perform,  or  lend  it  but  does  not  acquire  the  right  to 
reproduce  the  work,  alhough  fair  use  may  allow  the  copy- 
ing of  a  few  single  frames  or  short  segments. 


To  help  answer  these  types  of  questions,  two  sets  of 
guidelines  have  been  adopted.  One  applies  to  commercial 
broadcasts  of  educational  programs  and  the  other  to  public 
broadcasting  services."  An  individual  teacher  may  request 
that  his  or  her  school  record  a  commercially  broadcast 
program  for  educational  purposes,  but  programs  may  not 
be  recorded  in  anticipation  of  a  request.  During  the  ten 
consecutive  school  days  immediately  after  the  taping,'-  the 
program  may  be  shown  to  students  once  for  teaching  and 
once  for  instructional  reinforcement.  After  that,  the  tape 
may  be  used  by  the  teacher  for  evaluation  purposes,  and  it 
must  be  erased  or  otherwise  destroyed  within  forty-five 
days  of  the  original  taping. 

The  guidelines  for  programs  of  the  public  broadcast- 
ing service  differ  slightly.  A  recording  may  be  shown  to 
students  any  number  of  times,  but  the  recording  may  be 
used  only  in  the  school  for  which  it  was  made,  and  the  tape 
must  be  destroyed  or  erased  seven  days  after  it  was  made. 
Cable  television  networks.  National  Public  Radio,  and 
commercial  radio  are  not  specifically  covered  by  these 


27.  W.  at  §  1 1 0(  1).  This  exception  permits  classroom  readings  of  poems, 
plays,  and  stories  as  long  as  performances  are  related  to  a  teaching  activity. 

28.  542  F.  Supp.  1 156  (W.D.N.Y.  1982). 
29.M.  at  1175. 

30.W.  at  1177-79. 


3 1 .  The  "Guidelines  for  Taping  Public  Broadcasting  Service  Programs" 
can  be  found  in  Association  for  Educational  Communications  and  Technology, 
Copyrifihl  and  Educational  Media:  A  Guide  to  Fair  Use  and  Permissions 
Procedure  (Washington,  D.C.:  Association  of  Media  Producers.  1977).  12.  The 
guidelines  for  "Off-air  Recording  of  Broadcast  Programming  for  Educational 
Purposes"  can  be  found  in  Council  of  School  Attorneys,  National  School  Boards 
Association.  Copyright  Law:  A  Guide  for  Public  Schools  (Alexandria,  Va., 
1986),  app.  VII.  76-77. 

32.  Consecutive  school  days  do  not  include  weekends,  holidays,  testing 
periods,  or  vacations. 
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provisions,  because  no  one  from  these  fields  helped  to  draft 
the  guidelines.  However,  the  guidelines  may  indicate  the 
scope  of  fair  use. 

At  least  one  commentator  has  suggested  that  a  teacher 
could  videotape  a  program  at  home  for  use  as  an  instruc- 
tional tool  at  school  if  he  or  she  respects  the  limits  set  by  the 
guidelines.^'  This  view  is  derived  from  the  Supreme  Court's 
decision  in  Sony  Corporation  v.  Universal  City  Studios. 
The  Court  held  that  home  videotaping  (also  known  as  time- 
shifting)  for  private  purposes  did  not  constitute  a  copyright 
infringement."  Furthermore,  the  owner  of  a  lawfully  made 
copy  has  the  right  to  display  that  copy  to  any  viewers 
present  at  the  place  where  the  copy  is  located.'"  However, 
the  Sonv  case  dealt  only  with  home  videotaping  for  home 
viewing.  It  is  by  no  means  clear  whether  a  copy  made  in 
this  manner  would  be  considered  a  lawful  reproduc- 
tion if  it  were  then  shown  in  the  classroom.'''  Teachers 
might  be  wise  to  ask  their  audiovisual  department  to  tape 
the  desired  program  rather  than  to  do  so  in  their  own 
homes. 

Live  and  Transmitted 
Performances 

The  word  perform  means  a  number  of  things  under 
the  copyright  law.  To  perform  a  work  is  to  '"recite,  render, 
play,  dance,  or  act  it,  either  directly  or  by  means  of  any 
device  or  process."" 

A  nondramatic  literary  or  musical  work  may  be 
performed  live  (but  not  transmitted)  if  certain  conditions 
are  met.  The  sponsor  of  the  performance  may  receive  no 
direct  or  indirect  commercial  advantage.  The  performers, 
promoters,  and  organizers  may  receive  no  payment.  This 
condition  is  not  applicable  to  a  salaried  music  teacher  who 
leads  a  student  production  or  another  comparable  instance. 
Admission  may  be  charged  only  if  all  proceeds,  less 
reasonable  costs,  are  used  exclusively  for  educational, 
religious,  or  charitable  purposes.'*  (Audiovisual  works 
and  drama  are  not  included  in  this  exception.) 

A  transmitted  performance  is  one  sent  and  received 
by  radio  or  television.  Nondramatic  literary  or  musical 
works  may  be  transmitted  under  circumstances  similar  to 
tho.se  required  when  such  works  are  performed  live.  To  be 
legal,  transmitted  perfomiances  must  ( 1 )  be  related  to  the 

33.  Helm,  What  Educators  Should  Know.  42^3. 

34.  464  U.S.  417,455(1984). 

35.  17U.S.C.  §  109(c). 

36.  See  Ralph  Mawdsley.  '■Use  of  Videocassettes  in  the  Clas.sroom," 
Education  Law  Reporter  32  (1986):  1 163-72. 

37.  17U.S.C.  §  101. 

38.  W.  atS  110(4). 


curriculum  of  a  nonprofit,  educational  institution  that  is 
transmitting  them  for  noncommercial  purposes;  (2)  be 
received  in  classrooms  or  other  instruction-related  places 
or  be  received  by  persons  unable  to  attend  classes  because 
of  disabilities  or  other  special  circumstances:  and  (3)  be 
transmitted  through  a  cable  system,  a  noncommercial 
educational-broadcast  station,  or  a  radio  subcanier  au- 
thorization.''' Again,  audiovisual  works  and  drama  are  not 
included  in  this  exception. 

Dramatic  literary  works  that  are  more  than  ten  years 
old  may  be  transmitted  once  via  a  radio  subcarrier  authori- 
zation if  the  programming  is  directed  to  a  blind  audience.'"' 
The  reading  may  not  be  repeated. 

Computers 

The  Copyright  Act  as  amended  allows  computer 
programs  to  be  copied  in  two  situations.^'  First,  if  "a  new 
copy  or  adaptation  is  created  as  an  essential  step  in  the 
utilization  of  the  computer  program  in  conjunction  with  a 
machine,"  it  may  be  copied. '-  Second,  a  single  copy  of  a 
program  may  be  reproduced  for  archival  purposes."" 

The  first  exception  requires  some  explanation.  Some 
computers  are  designed  so  that  before  a  program  may  be 
used,  the  computer  must  copy  the  program  and  store  it  in 
the  computer's  temporary  memory.  This  procedure  is  an 
essential  step  in  using  the  program.  By  the  same  token,  a 
program  contained  on  a  floppy  disk  may  be  copied  onto  the 
permanent  memory  of  a  single  computer  to  be  used  in 
conjunction  with  existing  hardware.  Some  programs  may 
be  in  a  language  the  computer  does  not  understand.  To  be 
of  any  use,  such  a  program  must  be  translated,  thus  creating 
a  program  that  the  computer  can  interpret.  This  adaptation 
is  an  essential  step  in  making  the  original  program  usable 
and  is  permissible. 

Computer  technology  presents  many — and  tempt- 
ing— opportunities  to  copy  programs  and  thus  save  scarce 
resources.^"  Two  practices  pose  the  greatest  threat  to 
copyright  owners:  booting  and  networking.  Booting  oc- 
curs when  a  single  program  is  loaded  into  the  memory  of 
an  indefinite  number  of  microcomputers.  Networking 
occurs  when  a  program  on  the  hard  disk  (which  is  one  form 
of  memory)  of  one  computer  is  placed  into  the  memory  of 
an  unlimited  number  of  attached  teiminals. 

39.  Id.  at  §  1 10(2). 

40.  Id  at  §  1 10(9). 
4I,W.  at§  117. 

42.  W.at§  117(1). 

43.  W.  atS  117(2). 

44.  See  generally,  John  Soma  and  Dwight  Pringle,  "Computer  Software 
in  the  Public  Schools,"  Education  Law  Reporter  28  (1986);  3 1 5-24. 
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Obviously  both  methods  allow  a  single  program  to  be 
copied  any  number  of  times.  But  would  either  practice  be 
permissible  under  the  fair-use  principle?  We  may  assume 
that  if  a  school  were  to  follow  either  practice,  it  would  be 
for  a  nonprofit,  educational  purpose.  But  as  we  have  seen, 
that  alone  would  not  shield  the  practice.  Computer  pro- 
grams do  not  easily  fit  into  the  creative  versus  informa- 
tional distinction,  although  it  should  be  remembered  that 
most  programs  are  the  products  of  creative  thinking. 
Usually  an  excerpt  of  a  program  is  functionally  worthless; 
therefore  booting  and  networking  almost  always  involve 
copying  the  entire  program.  However,  wholesale  copying 
generally  violates  the  amount-and-substantiality  factor  of 
fair  use.  Finally,  because  a  single  program  can  be  sent 
throughout  a  vast  computer  system,  it  is  clear  that  both 
practices  could  affect  the  potential  market  for  or  value  of 
the  copyrighted  work.  In  fact,  some  experts  say  that  devel- 
opment of  more  sophisticated  software  products  for  educa- 
tional use  has  slowed  because  widespread,  illegal  copying 
has  undercut  the  funding  necessary  to  conduct  the  research 
on  which  these  programs  are  based.^'  Thus  it  seems  clear 
that  both  booting  and  networking  do  not  constitute  a  fair 
use  of  a  copyrighted  computer  program. 

Contributory  Infringement 

It  should  be  noted  that  school  officials  may  stand  as 
contributory  infringers  if  they  know  of  an  infringing  activ- 
ity and  are  in  a  position  to  control  it."**  In  Brirannica  the 
employees  who  made  the  videotapes  and  the  individual 
officers  and  directors  of  the  educational  service  were  all 
held  liable  for  infringing  on  the  plaintiff's  copyright  inter- 
est."*^  The  courts  have  made  it  clear  that  the  official  need  not 
be  aware  that  the  activity  itself  is  of  an  infringing  character; 
knowledge  of  the  activity  alone  is  sufficient  to  make  the 
official  liable.  So  far,  suits  against  individual  teachers  have 
been  rare,  although  in  one  instance  a  group  of  publishers 
sued  New  York  University  and  a  number  of  faculty  members 
for  copyright  infringement."'*'  The  suit  was  settled  when  the 
university  agreed  to  adopt  certain  measures  to  ensure  that 
all  members  of  the  faculty,  staff,  and  administration  under- 
stood when  it  was  necessary  to  obtain  permission  to  copy. 
But  publishers  are  becoming  more  willing  to  challenge 
the  use  of  "customized"  textbooks  in  the  colleges  and  uni- 


45.  "Copyright  Holders  .Aiming  at  Sclioois'  Legal  Shield,"  EJucatum 
W'ffA-8(May  10,  1989):  4. 

46.  Encyclopedia  Britannica  Educ.  Corp.  v.  Crooks,  ."S.SS  F.  Supp.  1247, 
12.^6  (W.D.N.Y.  1983). 

47.  Id. 

48.  Addison-Wesley  Publishing  Co,  v.  New  York  Univ.,  No.  82  Civ.  8333 
(ADS)  (S.D.N.Y.  1982). 


versities.  Customized  textbooks  are  anthologies  of  related 
works,  usually  compiled  by  commercial  photocopying 
services  at  the  request  of  faculty  members.  Although 
publishers  generally  sue  the  copying  services,  the  suits 
themselves  challenge  whether  such  a  practice  represents 
fair  use. 

Clearly  school  officials  need  to  advise  their  staffs 
about  permissible  copying  practices.  Warnings  should  be 
placed  above  unsupervised  copy  machines,  and  policy 
guidelines  should  be  created  and  distributed.  By  the  same 
token,  they  may  have  an  affirmative  duty  to  supervise  both 
staff  members  and  students  to  ensure  that  only  authorized 
reproductions  are  made  of  computer  programs.'*'' 

Penalties  for  Copyright 
Violations 

Most  educators,  if  warned  that  their  practices  consti- 
tute infringement,  are  quite  willing  to  comply  with  the  law. 
Often  this  is  all  the  copyright  owner  wants.  But  if  the  owner 
sues  and  wins,  the  penalties  for  copyright  infringement 
include  injunctions  against  further  infringing  use,  im- 
poundment and  destruction  of  infringing  articles,  award  of 
actual  damages  (compensation)  and  profit  attributable  to 
the  infringement,  award  of  damages  granted  by  statute, 
costs,  and  attorney's  fees.  Criminal  pro.secution  is  also 
possible.'" 

Obtaining  Permission  to  Copy 

If  the  proposed  reproduction,  display,  or  performance 
is  not  protected  by  the  fair-use  concept,  the  other  excep- 
tions under  the  current  copyright  law,  or  the  advisory 
guidelines,  then  one  who  washes  to  copy,  display,  or 
perfonn  a  work  must  obtain  permission  from  the  copyright 
holder.  To  do  this,  first  check  the  copyright  notice  to 
determine  who  the  owner  is.  The  notice  may  list  acknowl- 
edgments of  other  copyrighted  materials  used  in  the  work. 
Check  these  acknowledgments  to  determine  whether 
the  specific  material  you  wish  to  copy  is  the  property  of 
an  author,  publisher,  photographer,  or  composer  other 
than  the  producer  of  the  primary  material  you  are  using. 
If  the  copyright  owner's  address  does  not  appear  with 

49.  Soma  and  Pringle.  "Computer  Software."  322. 

-SO.  1 7  U.S.C.  S*!  .'^(12-6.  All  copyright  suits  must  be  tried  in  federal  court, 
and  the  Eleventh  Amendment  protects  states  and  their  entities  from  being  sued 
in  federal  coun.  This  immunity  has  meant  that  state  universities  could  not  be  sued 
for  copyright  infringement.  (The  same  immunity  does  not  apply  to  public 
schools  at  the  local  level.)  However,  Congress  currently  is  examining  bills  that 
would  strip  states  and  slate  entities  of  their  Eleventh  Amendment  immunity  as 
it  applies  to  copyright  infringement.  If  adopted,  these  laws  would  allow  federal 
courts  to  hear  infringement  claims  brought  against  state  i 
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the  copyright  notice  or  elsewhere  in  the  material,  it  may 
be  found  in  Audiovisual  Marketplace  or  Literary  Market- 
place. These  publications  should  be  available  in  most 
libraries. 

Once  you  learn  the  name  and  address  of  the  copyright 
holder,  you  should  give  him  or  her  the  following  informa- 
tion: (1)  the  correct  title  of  the  material,  (2)  an  exact 
description  of  the  material  to  be  used,-*^'  (3)  the  type  of 
reproduction  planned.  (4)  the  number  of  copies  to  be  made, 
(5)  the  use  to  be  made  of  the  reproduction,  (6)  how  the 
reproduction  will  be  distributed,  and  (7)  whether  the  repro- 
duced material  will  be  sold  and  whether  there  will  be  a 
charge  for  viewing  or  using  it.  Obtaining  permission  may 
be  time-consuming,  so  apply  well  before  the  intended  use. 
Two  months  is  usually  sufficient,  although  this  varies 
according  to  the  publisher  and  the  complexity  of  the 
request.  Include  a  self-addressed,  stamped  envelope. 
Permission  should  be  requested  in  writing,  and  a  request 
for  blanket  permission  should  be  avoided  unless  abso- 
lutely necessary.  Be  prepared  to  pay  a  fee  or  royalty, 
although  often  none  will  be  charged.  Finally,  the  fuller 


51.  For  a  book,  this  should  include  Ihc  publl^hl■r.  edition,  and  page 
number.  For  an  audiovisual  work,  indicate  by  number  the  exact  frames  to  be 
copied. 


your  information  and  request,  the  quicker  the  response  is 
likely  to  be.'- 

The  copyright  law  was  designed  to  apply  to  practical 
situations,  and  an  educator  should  become  familiar  with 
the  provisions  that  he  or  she  is  most  likely  to  encounter. 
Administrators  are  responsible  for  creating  policies  that 
respect  the  law,  promote  education,  and  help  educators 
understand  how  copyrighted  materials  may  be  used 
legally.  We  all  benefit  by  respecting  the  copyright  inter- 
ests of  others  because  that  helps  to  encourage  future 
publication  of  creative,  academic,  and  informational 
materials.  ■ 

Suggested  Reading 

Helm,  Virginia.  What  Educators  Should  Kiunv  about 
Copyright.  Bloomington,  Ind.:  Phi  Delta  Kappa  Educa- 
tional Foundation,  1986. 

Hollander,  Patricia.  Computers  in  Education:  Legal 
Liabilities  and  Ethical  Issues  Concerning  Their  Use  and 
Misuse.  Asheville,  N.C.:  College  Administration  Publica- 
tions, Inc.,  1986. 

National  School  Boards  Association.  Council  of 
School  Attorneys.  Copyright  Law:  A  Guide  for  Public 
Schools.  Alexandria,  Vir.,  1986. 


52.  For  more  information,  see  Association  for  Educational  Communii 
ion  and  Technology,  Copyright  and  Educational  l^edia. 
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States  are  immune  from  parents'  suits  for  tuition  re- 
imbursement  lor   private  school   special   education. 

Delimuth  v.  Muth,  109  S.  Cl.  2397  (1989). 

Facts:  Alex  Muth  is  entitled  to  special  education  and 
related  services  under  the  Education  of  the  Handicapped 
Act  (EHA)  because  of  his  learning  disability  and  associ- 
ated emotional  problems.  He  attended  public  school  in  the 
Central  Bucks  School  District  in  Pennsylvania  from  1980 
to  1 983.  In  the  summer  of  1 983  Russell  A.  Muth,  Jr.,  Alex's 


father,  requested  an  administrative  heating  to  challenge 
the  school  district's  proposed  individual  education  pro- 
gram (lEP).  In  September,  before  the  hearing  convened, 
his  father  enrolled  Alex  in  private  school. 

While  the  administrative  proceedings  were  under 
way.  Muth  sued  the  school  district  and  the  state  secretary 
of  education,  alleging  that  the  proposed  lEP  was  inappro- 
priate and  that  the  administrative  proceedings  had  violated 
EHA's  procedural  requirements.  Tlie  district  court  ruled 
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that  Muth  was  entitled  to  reimbursement  for  Alex's  tuition 
for  the  1983-84  school  year  because  procedural  flaws  had 
delayed  the  administrative  process.  Although  the  Com- 
monwealth of  Pennsylvania  argued  that  it  was  immune  by 
virtue  of  the  Eleventh  Amendment,  the  school  district  and 
the  commonwealth  were  held  to  be  jointly  and  severally 
liable  for  the  reimbursement.  The  third  circuit  court  of 
appeals  affirmed,  agreeing  with  the  district  court  that  the 
Eleventh  Amendment  did  not  bar  the  reimbursement  award 
against  the  commonwealth.  The  United  States  Supreme 
Court  agreed  to  hear  the  case. 

Holding:  The  Supreme  Court  reversed,  ruling  that 
states  retain  their  Eleventh  Amendment  immunity  from 
suit  under  EH  A  in  the  federal  courts.  Thus,  Muth  is  unable 
to  collect  tuition  reimbursement  from  Pennsylvania.  The 
Court  explained  that  "'Congress  may  abrogate  the  States' 
constitutionally  secured  immunity  from  suit  in  federal 
court  only  by  making  its  intention  unmistakably  clear  in 
the  language  of  the  statute"  [quoting  Atascadero  State 
Hospital  v.  Scanlon,  473  U.S.  234, 242  { 1985)].  "Evidence 
of  congressional  intent  must  be  both  unequivocal  and 
textual,"  the  Court  added.  Because  no  provision  of  EHA 
demonstrates  "with  unmistakable  clarity"  that  Congress 
intended  to  abrogate  immunity  from  suit,  the  states  (but 
not  local  school  districts)  are  immune. — Laurie  Mesihov 

School  district  cannot  be  forced  to  pay  money  to  em- 
ployee for  unconstitutional  racial  discrimination  un- 
less it  resulted  from  official  district  policy  or  was 
carried  out  by  someone  with  "final  authority"  for  such 
actions.  Jett  v.  Dallas  Independent  School  District.  107  S. 
Ct.  2702(1989). 

Facts:  At  a  predominately  black  high  school,  the 
athletic  director  and  head  football  coach,  who  was  white, 
had  numerous  clashes  of  various  sorts  with  the  new  prin- 
cipal, who  was  black.  The  coach  was  quoted  in  the  news- 
paper as  saying  that  only  two  of  his  players  could  meet 
the  National  Collegiate  Athletic  Association  academic- 
eligibility  standards  proposed  at  that  time.  He  also  publicly 
remarked  that  his  team  could  compete  with  professional 
teams.  After  a  loss  to  a  team  from  a  predominately  white 
school,  the  coach  entered  the  officials'  dressing  room  and 
announced  that  he  would  never  again  pennit  a  team  of  his 
to  compete  in  a  game  officiated  by  black  officials.  On  the 
recommendation  of  the  principal,  the  coach  was  trans- 
feiTcd  to  other  duties.  He  subsequently  resigned  and  sued 
the  principal  and  the  school  district,  claiming  that  his 
transfer  was  motivated  ( 1 )  by  racial  considerations  (and 
thus  violated  42  U.S.C.  §  1 98 1 ,  which  enforces  the  consti- 
tutional right  to  be  free  of  racial  discrimination  in  employ- 
ment) and  (2)  by  his  statements  to  the  newspaper  (and  thus 


violated  his  free-speech  rights  protected  by  42  U.S.C.  § 
1983).  The  jury  found  that  the  principal  was  motivated  by 
racial  considerations,  in  violation  of  Section  1981,  and  the 
court  imposed  liability  on  the  principal,  individually,  and 
on  the  school  board,  through  the  doctrine  of  respondeat 
superior.  This  doctrine  says  that  an  employer  is  respon- 
sible for  the  acts  of  its  employees  and  can  be  made  to  pay 
for  violations  of  the  rights  of  others  committed  by  its 
employees.  The  jury  also  found  that  the  principal  was 
motivated  by  the  coach's  statements  to  the  press,  and  the 
judge  also  imposed  liability  under  Section  1983.  The  total 
award,  some  to  be  paid  by  the  principal  and  some  by  the 
school  district,  was  $850,000. 

The  appeals  court  upheld  the  jury's  findings  of  racial 
discrimination  and  free-speech  violation,  but  it  rejected  the 
notion  that  the  district  could  be  forced  to  pay  under  Section 
1981  through  respondeat  superior.  Instead,  the  appeals 
court  said,  the  school  district  could  be  held  liable  for  the 
principal's  action  only  if  he  or  the  superintendent  uphold- 
ing his  action  (1)  was  carrying  out  an  official  policy  or 
custom  of  the  district  or  (2)  was  acting  with  "final  author- 
ity" in  that  he  had  been  delegated  the  authority  to  make 
these  kinds  of  decisions  on  behalf  of  the  board.  The  court 
of  appeals  reversed  the  damages  award  and  sent  the  case 
back  for  a  new  trial  on  these  "official  policy"  and  "final 
authority"  questions.  The  coach  appealed  to  the  Supreme 
Court  on  the  ground  that  under  Section  1981,  where  racial 
discrimination  is  the  issue,  the  employer  can  be  held  to  pay 
whenever  its  employee  is  found  to  have  been  motivated  by 
racial  considerations. 

Holding:  The  Supreme  Court  upheld  the  rulings  of 
the  court  of  appeals.  Under  Section  1981,  the  employing 
school  district  is  not  liable  just  because  its  employee 
violated  another  employee's  rights.  Before  such  liability 
can  be  imposed,  the  employee  who  does  the  violating  must 
be  acting  upon  official  policy  or  custom  or  under  dele- 
gated final  authority.  This  makes  the  law  under  Section 
1981  for  racial  discrimination  the  same  as  the  law  under 
Section  1983  for  violations  of  free-speech  or  other  consti- 
tutional rights. 

"Contractual  obligation"  clause  releases  community 
college's  insurance  company  from  paying  settlement 
that  college  reached  with  female  employees  who  sued 
for  sex  discrimination  in  employment.  Continental 
Casualty  Company  v.  Anne  Arundel  Community  College, 
867  F.2d  800  (4th  Cir.  1989). 

Facts:  The  college  purchased  insurance  in  1972  to 
cover  its  board  of  trustees  as  individuals.  In  1974  the 
insurance  company  voluntarily  extended  the  coverage  to 
cover  the  college  as  an  entity.  The  extension  had  an 
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exclusion  for  loss  in  connection  with  any  claim  due  "under 
the  terms  of  any  contractual  obligation."  In  1978  a  group 
of  female  employees  sued  under  Title  VII  of  the  Civil 
Rights  Act  of  1964  and  other  provisions  of  law  for  unlaw- 
ful sex  discrimination  in  employment.  The  college  agreed 
to  settle  the  suit  for  a  payment  of  $550,000  to  the  suing 
employees.  It  sought  to  recover  that  amount  from  the 
insurance  company,  but  the  company  refused  on  the  grounds 
that  the  money  paid  to  the  suing  employees  was  part  of  a 
loss  in  connection  with  a  claim  due  "under  the  terms  of  any 
contractual  obligation,"  in  this  case  the  obligation  not  to 
unlawfully  discriminate  in  employment  contracts.  The 
jury  held  for  the  insurance  company,  and  the  college 
appealed. 

Holding:  The  fourth  circuit  court  of  appeals  af- 
firmed. At  issue  was  the  intent  of  the  parties  at  the  time  of 
entering  or  extending  the  insurance  contract.  The  appeals 
court  ruled  that  the  jury  had  sufficient  evidence  before  it  to 
find  that  the  parties  did  not  intend  that  the  company  would 
pay  on  claims  like  this. 

A  school  district  must  provide  an  educational  program 
for  every  handicapped  child  in  the  district.  Timothy  W. 
V.  Rochester,  New  Hampshire,  School  District,  875  F.2d 
954(lstCir.  1989). 

Facts:  Timothy  W.  is  a  child  with  severe  mental 
retardation  and  other  serious  disabilities.  The  Rochester. 
New  Hampshire,  school  district  decided  that  Timothy  was 
so  severely  handicapped  that  he  was  not  "capable  of 
benefitting"  from  education  and,  therefore,  was  not  en- 
titled to  district-supported  services.  Timothy's  parents 
disagreed  and,  after  administrative  proceedings,  sued  the 
school  district.  The  federal  district  court  ruled  that  under 
the  Education  for  All  Handicapped  Children  Act  (EAHCA) 
and  New  Hampshire  law,  an  initial  detennination  of  a 
child's  ability  to  benefit  from  special  education  must  be 
made  before  the  child  is  entitled  to  special  education.  The 
court  held  that  only  those  handicapped  children  who  can 
benefit  from  special  education  are  eligible  for  it  and  that 
Timothy  was  not  eligible  under  that  standard  [digested  in 
School  Law  Bulletin  20  (Winter  1989):  28]. 

Holding:  The  first  circuit  court  of  appeals  reversed, 
finding  that  the  district  court  had  erred  in  requiring  an 
eligibility  test  based  on  a  child's  ability  to  benefit  as  a 
prerequisite  to  special  education.  The  appeals  court  exam- 
ined the  language  of  EAHCA,  its  legislative  history,  and 
k  the  relevant  case  law.  The  court  then  ruled  that  a  school 
P  district  has  a  duty  to  provide  an  educational  program  "for 
every  handicapped  child  in  the  district,  regardless  of  the 
severity  of  the  handicap."  Schools  districts,  the  court  said, 
cannot  avoid  their  responsiblity  by  returning  to  their  for- 


mer practices  "of  unilaterally  excluding  certain  handi- 
capped children  from  a  public  education  on  the  ground  that 
they  are  uneducable."  Under  EAHCA  the  only  question  for 
the  school  district  to  determine,  in  conjunction  with  the 
child's  parents,  is  what  constitutes  an  appropriate  indi- 
vidualized education  program  for  the  handicapped  child. 

According  to  the  court,  EAHCA  envisions  that  an 
educational  program  will  be  reasonably  calculated  to  be  of 
some  educational  benefit  to  the  child.  However,  there  may 
be  cases  in  which  no  benefit  is  achieved  because  special 
education,  like  regular  education,  cannot  ensure  good 
results. 

The  case  was  remanded  to  the  district  court,  which 
will  retain  jurisdiction  until  a  suitable  education  program 
for  Timothy  is  developed.  The  district  court  also  will 
resolve  the  question  of  damages. — L.M. 

Twenty-year-old  school  desegregation  case  can  be  dis- 
missed only  on  a  finding  that  the  system  has  reached 
unitary  status.  United  States  v.  Georgia,  702  F.  Supp. 
1577(M.D.  Ga.  1989). 

Facts:  In  1969  the  United  States  initiated  an  action 
against  the  state  of  Georgia  to  force  the  desegregation  of 
numerous  school  districts.  The  court  and  all  parties  agreed 
to  a  consent  order  in  1974  that  imposed  a  permanent 
injunction  on  the  school  districts  and  specified  desegrega- 
tion mechanisms.  The  litigation  then  lay  domiant  until  the 
United  States  requested  that  the  court  determine  whether 
the  systems  had  successfully  dismantled  their  former  "dual" 
(white  and  black)  systems  and  had  moved  to  a  "unitaiy" 
system.  The  United  States  said  that  upon  such  a  finding  the 
court  could  dismiss  the  action. 

Holding:  The  court  refused  to  dismiss  the  lawsuit  in 
the  absence  of  a  finding  that  the  district  had  achieved 
unitary  status.  In  addition  it  will  not  force  the  school 
systeins  to  pay  the  costs  of  attorneys'  fees  and  litigation 
expenses  necessary  to  permit  such  a  finding  (which  would 
require  raising  taxes  in  the  affected  districts ).  and  it  will  not 
join  the  United  States  in  assuming  that  unitary  status  has 
been  reached.  Once  the  federal  government  begins  such  a 
lawsuit,  it  has  an  obligation  to  the  children  of  the  systems 
not  to  "assume"  that  dual  status  has  been  conected.  If  the 
United  States  will  bear  all  the  expenses  involved  in  an 
investigation  of  whether  unitary  status  has  been  achieved, 
the  court  will  make  a  determination  and,  if  appropriate, 
dismiss  the  suit.  Otherwise,  it  will  not  dismiss  the  suit. 

School  cannot  ban  distribution  of  the  Bible  on  school- 
owned  sidewalk  in  front  of  the  school.  Bacon  v.  Bradley- 
Bourbonnais  High  School  District  No.  307,  707  F.  Supp. 
1005  (CD.  111.  1989). 
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Facts:  The  Bradley,  Illinois,  high  school  owns  the 
sidewalk  that  runs  in  front  of  the  school.  The  sidewalk  is 
used  not  only  by  high  school  students  but  also  by  other 
people  walking  along  the  street  in  front  of  the  school  on 
business  or  for  pleasure  completely  unrelated  to  the  school. 
Bacon  and  several  others  stood  on  the  sidewalk  and  distrib- 
uted copies  of  the  Bible  to  anyone  who  would  accept  one. 
They  were  forced  to  stop  by  school  authorities,  who  cited 
a  twenty-five-year  ban  on  the  distribution  of  literature  of 
any  kind  on  school  property.  Bacon  sued,  claiming  that  the 
ban  violated  his  free-speech  rights  under  the  Constitution. 

Holding:  The  court  ruled  that  the  school  district's 
policy  violated  the  First  Amendment.  School  grounds  are 
not  considered  to  be  public  forums,  and  school  administra- 
tors are  given  broad  discretion  to  supervise  activities  on  the 
grounds.  However,  a  sidewalk  passing  in  front,  even  if  it  is 
owned  by  the  school,  is  different,  especially  where  people 
not  on  school  business  are  routinely  allowed  to  use  it.  In 
such  a  case,  the  sidewalk  is  a  public  forum,  and  Bacon  and 
anyone  else  is  free  to  distribute  literature  there. 

Involuntary  transfer  of  white  guidance  counselor  vio- 
lates the  constitutional  guarantee  of  equal  protection. 

Marsh  v.  Flint  Board  of  Education.  708  F.  Supp.  821  (E.D. 
Mich.  1989). 

Facts:  The  Flint  (Michigan)  Board  of  Education 
entered  an  agreement  with  teachers  that  provided,  in  part, 
that  in  case  of  a  layoff  whites  with  greater  seniority  could 
be  laid  off,  and  blacks  with  less  seniority  retained,  in  order 
to  achieve  particular  representation  goals.  In  a  1980  layoff 
a  white  guidance  counselor  was  involuntarily  transferred 
to  a  teaching  position,  and  blacks  with  less  seniority  were 
retained  as  guidance  counselors.  The  white  man  sued, 
claiming  unlawful  discrimination  under  the  equal  protec- 
tion clause  of  the  Constitution.  In  its  first  decision  in  the 
case,  the  trial  court  held  that  the  white  man  had  not  been 
unlawfully  discriminated  against,  because  the  affirmative 
action  plan  was  reasonable  and  was  related  to  the  goal  of 
remedying  prior  societal  discrimination.  The  appeals  court 
upheld  the  ruling,  and  the  United  States  Supreme  Court 
sent  it  back  for  consideration  in  light  of  its  holding  in 
Wygant  v.  Jackson  Board  of  Education  [476  U.S.  1137 
(1986)]  [digested  in  School  Law  Bulletin  17  (Summer 
1986):32].  That  ruling  held  that  it  is  not  enough  for  af- 
firmative action  plans  in  public  employment  to  be  reason- 
able and  related  to  remedying  past  discrimination,  but  they 
also  must  be  justified  by  a  compelling  state  purpose  and 
must  be  narrowly  tailored. 

Holding:  The  court  ruled  that  the  guidance  counselor 
was  entitled  to  judgment  as  a  matter  of  law.  Remedying 


past  discrimination  is  a  compelling  state  purpose  that  will 
justify  the  imposition  and  use  of  an  affimiative  action  plan. 
The  past  discrimination,  however,  must  be  discrimination 
hy  the  very  employer  involved,  not  just  general  societal  dis- 
crimination. There  is  no  proof  that  the  Flint  Board  of 
Education  discriminated  in  the  past;  therefore  the  only 
discrimination  to  be  remedied  is  societal,  and  that  is  not  a 
compelling  state  interest.  Similarly,  other  reasons  for 
adopting  an  affirmative  action  plan  also  do  not  rise  to  the 
level  of  compelling  state  interest:  providing  role  models 
for  black  students,  the  preference  of  the  students  in  dealing 
with  counselors  of  their  own  race,  or  some  general  idea  that 
education  will  benefit  by  a  black  presence.  Lacking  the 
compelling  state  interest,  the  affimiative  action  plan  is 
unconstitutional,  and  the  white  teacher  cannot  be  involun- 
tarily transferred  under  its  provisions. 

A  North  Carolina  tenured  teacher  may  be  dismissed  in 
a  reduction-in-force  if  the  board's  decision  to  reduce 
teaching  positions  is  supported  by  a  rational  basis. 

Tabom  v.  Hammonds,  N.C.  ,  380  S.E.2d  513 

(1989). 

Facts:  During  Leo  Tabom 's  first  year  of  teaching 
emotionally  handicapped  students  in  the  Durham  city 
schools,  the  superintendent  was  notified  that  the  system 
would  lose  almost  $300,000  in  state  and  federal  funds.  The 
superintendent  suggested  that  the  cuts  be  spread  over  two 
years,  but  that  suggestion  was  denied.  The  superintendent 
then  fomied  a  committee  to  recommend  teachers  for 
discharge. 

Tabom  was  recommended  for  discharge  as  part  of  a 
reduction-in-force  under  G.S.  1 15C-325(e)(  1  )1.  That  stat- 
ute permits  discharge  of  teachers  in  mid-year  because  of 
"[a]  justifiable  decrease  in  the  number  of  positions  due  to 
district  reorganization,  decreased  enrollment,  or  decreased 
funding." 

The  North  Carolina  Court  of  Appeals  ruled  that  the 
dismissal  of  Tabom  violated  the  statute,  holding  that 
decreased  funding  does  not  automatically  justify  a  de- 
crease in  teaching  positions  and  that  "the  automatic  deci- 
sion to  reduce  teaching  positions  as  the  response  to  the 
funding  cut  is  precisely  the  kind  of  decision  from  which  our 
legislature  intended  to  protect  teachers"  [digested  in  School 
Law  Bulletin  20  (Winter  1989):  30-3 1  ].  It  was  not  enough, 
the  court  held,  that  cutting  positions  was  "appropriate":  the 
cutting  must  be  "justifiable."  Because  the  system  did  not 
explore  other  possibilities  for  dealing  with  the  funding 
cuts — such  as  cutting  administrative  or  overhead  costs  or 
taking  money  from  other  parts  of  the  budget — it  did  not 
"justify"  the  cutting  of  Tabom's  position. 
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Holding:  The  North  CaroHna  Supreme  Court  re- 
versed. The  issue  for  a  court  to  decide  in  a  reduction-in- 
force  dismissal  case  "is  whether  the  board's  decision  to 
reduce  teaching  positions  is  supported  hy  a  rational  basis. 
. . .  [A]  career  teacher  is  entitled  to  relief  in  such  cases  only 
upon  a  showing  that  the  board's  action  was  personal, 
political,  discriminatory,  without  a  rational  basis  or  simply 
a  subterfuge  to  avoid  protections  extended  the  teacher  by 
law  due  to  his  or  her  status  as  a  career  teacher"  (emphasis 
added). 

Reductions-in-force  are  different  from  other  dis- 
missals, the  court  said.  First,  no  professional  review 
committee  is  allowed,  because  there  is  no  impugning  of  the 
professional  abilities  of  the  teacher — getting  dismissed 
was  not  his  fault.  Second,  local  boards  of  education  must 
be  granted  leeway  in  deciding  how  to  spend  their  money. 
The  lower  court  decision  would  have  required  that  the 
board  shift  money  from  one  section  to  another  to  avoid  the 
dismissal  of  Tabom.  And  third,  nothing  in  a  reduction-in- 
force  necessarily  implies  that  the  dismissal  is  "for  political, 
personal,  arbitrary  or  discriminatory  reasons,"  which  is  all 
a  career  teacher  is  protected  against. 

Case  involvinj»  school  board  members'  "bias"  because 
of  their  lack  of  candor  to  be  reviewed  by  North  Caro- 
lina Supreme  Court.  Crump  v.  Board  of  Education  of 
Hickory  Administrative  School  Unit.  disc,  review  i^runted. 

N.C. (1989). 

Facts:  In  this  case  [378  S.E.2d  32]  the  North  Carolina 
Court  of  Appeals  held  that  at  a  teacher  dismissal  hearing 
the  school  board  members'  lack  of  candor  regarding  prior 
involvement  in  the  case  was  evidence  of  bias  on  their  part 
and  supported  a  jury  verdict  in  favor  of  the  teacher  for 
violation  of  his  due  process  rights  [digested  in  School  Law 
Bulletin  20  (Spring  1 989):  2 1-22J.  The  state  supreme  court 
has  agreed  to  review  the  case. 

Athletic  competitor  can  be  held  liable  for  injuries  he 
causes  to  another  only  if  his  c(mduct  is  reckless.  Gauvin 
V.  Clark,  404  Mass.  450,  537  N.E.2d  94  (Mass.  1989). 
Facts:  Gauvin  of  Worcester  State  and  Clark  of  Nichols 


College  vied  for  possession  of  the  hockey  puck  in  a  face 
off.  After  the  puck  slid  down  the  ice  and  the  two  were  no 
longer  in  competition  for  it,  Clark,  in  violation  of  the  rules 
of  hockey,  rammed  the  butt  end  of  his  stick  into  Gauvin's 
stomach,  causing  severe  internal  damage.  The  jury  found 
that  Clark  had  violated  a  safety  rule  of  the  game  but  that  his 
conduct  had  not  been  "willful,  wanton  or  reckless."  It 
awarded  Gauvin  $30,000  in  damages.  But  the  judge,  on  the 
basis  of  the  finding  that  the  conduct  was  not  reckless, 
entered  a  judgment  in  Clark's  favor,  and  Gauvin  appealed. 
Holding:  The  Massachusetts  Supreme  Court  affirmed: 
"The  courts  are  wary  of  imposing  wide  tort  liability  on 
sports  participants,  lest  the  law  chill  the  vigor  of  athletic 
competition.  .  .  .  The  majority  of  jurisdictions  that  have 
considered  this  issue  have  concluded  that  personal  injury 
cases  arising  out  of  an  athletic  event  must  be  predicated  on 
reckless  disregard  of  safety.  .  .  .  We  adopt  this  standard." 
Unless  there  is  recklessness,  a  competitor  is  not  liable  for 
injuries  that  he  or  she  causes  to  another  competitor. 

School  board  attorney  may  continue  in  that  capacity 
after  election  as  county  commissioner.  Proposed  RPC 
63,  Ethics  Committee  of  the  State  Bar  of  North  Carolina, 
April  13,  1989. 

Question:  Lawyer  L.  represents  the  county  board  of 
education  as  its  attorney  and  has  recently  been  elected  as  a 
county  commissioner.  Can  Lawyer  L.  or  an  associate 
represent  the  school  board?  If  so,  what  limitations  would 
Lawyer  L.  have  as  county  commissioner? 

Opinion:  The  lawyer  and  associate  may  continue  to 
represent  the  school  board.  However,  the  lawyer  should 
not  represent  the  school  board  on  matters  coming  before 
the  county  commissioners.  If  a  matter  in  which  the  lawyer' s 
associate  is  representing  the  school  board  comes  before  the 
county  commissioners,  the  lawyer  should  ( 1 )  disclose  in 
writing  or  in  an  open  meeting  his  or  her  relationship  to  the 
matter;  (2)  refrain  from  any  formal  or  informal,  private  or 
public  expression  of  opinion  on  the  matter;  (3)  leave  any 
meetings  of  the  board  during  discussion  of  the  matter;  and 
(4)  withdraw  from  all  voting  on  the  matter,  with  or  without 
the  consent  of  the  board.  ■ 


Correction:  On  page  4  of  the  Spring  1989  issue  of 
School  Law  Bulletin,  Dr.  Edwin  G.  Wilson,  Provost 
of  Wake  Forest  University,  was  inadvertently  omit- 
ted from  the  list  of  members  of  the  Joint  Committee 
on  Teacher  Education. 
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